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Civil  Procedure  Reports. 


WHITHEKS,  Appellant,  -y.  TOULMIN,    Eespondent. 

City  Court  of  I^ew  York,  General  Tekm, 
September,  1887. 

§  531. 

Bills  of  particula/r^—When  should  he  verified 

Wliere  an  account,  a  further  account,  or  a  bUl  of  particulars  is  required 
to  be  served,  it  must  be  verified  if  the  pleading  is  verified. 

In  construing  any  part  of  a  law,  the  whole  must  be  considered;  the 
different  parts  reflect  light  on  each  other,  and,  if  possible,  such  con- 
struction is  to  be  made  as  will  avoid  inconsistency. 

(Decided  September  30,  1887.) 

Appeal  by  plaintiff  from  an  order  of  the  special  term 
setting  aside  a  judgment  entered  by  default,  and  from  an 
order  requiring  the  plaintiff  to  serve  a  further  biU  of  par- 
ticulars.* 

This  action  was  commenced  on  April  23,  1887,  and  an 
amended  complaint,  which  was  duly  verified,  served  May 

*  The  opinion  reported  considers  the  first  of  these  appeals  (which  were 
taken  together)  only. 
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12,  1887,  in  which  was  set  up  a  cause  of  action  for  ser- 
vices alleged  to  have  been  rendered  by  the  plaintiff  for 
the  defendant  as  broker  in  negotiating  for  and  procuring 
loans  upon  certain  property  situate  in  the  city  of  Brook- 
lyn, which  services  were  alleged  to  be  worth  the  sum  of 
$160.  On  June  7,  1887,  an  order  was  made  by  the 
special  term  of  this  court  directing  the  plaintiff  to  serve 
on  the  defendant's  attorney,  within  three  days  from  that 
day,  "a  bill  of  particulars  of  the  services  alleged  in  the 
amended  complaint  herein,  and  that  the  defendant  have 
two  days  after  the  service  of  said  bill  of  particulars  in 
which  to  serve  his  answer  to  the  amended  complaint," 
which  order  was  duly  served  upon  the  plaintiff's  attorney 
on  the  same  day.  On  June  9,  the  plaintiff's  attorney 
served  an  unverified  bill  of  particulars,  which  the  de- 
fendant's attorney  forthwith  returned  with  an  indorse- 
ment stating  that  it  was  returned  because  not  verified. 
On  June  13,  the  defendant  not  ha\'ing  served  an  answer, 
the  plaintiff  entered  judgment  by  default,  and  served  no- 
tice of  retaxation  of  costs;  and  the  defendant  on  the 
following  day  procured  an  order  to  show  cause  why  the 
default  should  not  be  opened  and  the  defendant  have 
such  other  and  further  relief  as  may  be  just.  This  motion 
was  granted  at  special  term  and  this  appeal  thereafter 
taken  by  the  plaintiff. 

Horace  Secor,  Jr.  {John  T.  Cornell,  attorney),  for  the 
plaintiff-appellant. 

Defendant  was  not  entitled  to  a  verified  bill  of  par- 
ticulars. Section  531  of  the  Code  relates  to  accounts,  and 
also  to  biUs  of  particulars,  and,  while  their  object  is  sub- 
stantially the  same,  the  practice  in  regard  to  them  differs. 
With  the  exception  of  the  last  sentence,  the  entire  section 
relates  solely  to  obtaining  a  copy  of  the  items  of  an  ac- 
count, which,  if  the  pleading  is  verified,  must  also  be 
verified.  There  is  no  authority,  statutory  or  otherwise, 
to  the  effect  that  a  bUl  of  particulars  must  be  verified. 
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.  .  .  The  defendant  is  not  called  upon  to  answer  the 
bill  of  particulars,  which  forms  no  part  of  the  record, 
but  merely  to  answer  the  complaint,  which  is  already 
verified.  Kneiss  v.  Seligman,  5  How.  Pr.  425.  The 
particulars  are  considered  as  incorporated  with  the  already 
verified  complaint.  D wight  v.  Germania  Life  Ins.  Co., 
84  N,  Y.  493.  IS"©  verification  appears  in  2  Ahh.  Forms, 
p.  186,  to  a  bill  of  particulars,  nor  any  allusion  to  one  in 
2  ^Ya^t  Pr.  350.  Furthermore,  even  when  a  bill  of  par- 
ticulars is  insufficient,  the  party  should  apply  for  a  further 
bill  and  not  return  the  one  served.  Stanley  v.  Millard, 
4  Hill,  50.  The  same  is  true  where  an  improper  account 
is  served.  Code  Civ.  Pro.  §  531.  Plaintiff  having  com- 
plied with  the  order,  and  properly  entered  his  judgment. 

Edgar  A.  Ilutchins,  for  defendant -respondent. 

The  order  of  June  16  was  properly  granted ;  the  de- 
fault was  improperly  taken;  the  time  to  answer  had  been 
extended  to  two  days  after  service  of  a  bill  of  particulars. 
The  paper  served  was  not  a  bill  of  particulars  as  required 
by  the  Code,  for  it  was  not  verified.  Section  531  of  the 
Code  of  Civil  Procedure  expressly  requires  the  bill  of 
particulars  to  be  verified  if  (as  in  this  case)  the  complaint 
is  verified.  It  was,  therefore,  properly  returned,  and 
the  plantiff  was  at  fault,  and  not  the  defendant.  Hoag 
V.  Weston,  10  N.  Y.  Civ.  Pro.  92. 

An  examination  of  section  531  of  the  Code  of  Civil 
Procedure  shows  that  "bill  of  particulars"  in  the  last 
clause,  and  "account"  in  the  earlier  portion,  refer  to 
the  same  thing.  If  this  is  not  so  the  court  is  nowhere 
given  authority  to  order  a  bill  of  particulars  of  what  ap- 
pellant calls,  by  way  of  distinction,  an  *  *  account, ' '  except 
in  cases  where  one  has  been  served  without  an  order  and 
a  "further"  account  is  asked  for.  And  yet  the  courts 
are  continually  directing  bills  of  particulars  of  accounts  (in 
a  book-keeping  sense)  as  well  as  of  other  claims.  The 
•decisions'  in  regard  to  bills  of  particulars  use  the  words 
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* '  account' '  and ' '  bill  of  particulars' '  interchangeably.  For 
example,  in  Gee  -y.  Chase  Manufacturing  Company,  12 
Hun,  630,  the  claim  sued  on  was  an  account  of  several 
items.  The  appellant  had  been  ordered  to  furnish  a 
more  detailed  statement.  The  general  tenn  in  its  opinion 
calls  this  a  bill  of  particulars,  using  that  phrase  as  cover- 
ing all  kinds  of  claims,  and  including  the  account  of  items. 
In  other  words,  the  last  clause  of  section  531  merely  gives 
the  court  a  right  (otherwise  not  conferred)  to  order  what 
the  former  portion  of  the  clause  has  provided  may  be 
demanded.  I  presume  it  is  for  this  reason  that  neither 
my  adversary  nor  myself  has  been  able  to  find  a  case 
bearing  on  the  question  of  verification.  The  clause  requir- 
ing it  is  so  plain  that  it  has  never  been  disputed. 

Per  Cueiam. — [McAdam,  Ch.  J.,  and  Hall,  J.] — If 
the  items  of  an  account  are  delivered  under  section  531 
of  the  Code,  they  must  be  verified  if  the  pleading  is  veri- 
fied. That  section  expressly  so  provides.  It  also  au- 
thorizes the  court  to  direct  "a  further  account"  or  a  "bill 
of  particulars"  of  the  claim  of  either  party  to  be  dehvered 
to  the  adverse  party,  and  is  silent  as  to  whether  such  fur- 
ther account  or  bill  of  particulars  should  be  verified  or 
not.  It  is  elementary  that  in  construing  any  part  of  a 
law  the  whole  must  be  considered;  the  different  parts 
reflect  light  on  each  other,  and,  if  possible,  such  a  bon- 
struction  is  to  be  made  as  will  avoid  any  inconsistency. 
Effect  must  be  given  to  every  part  to  make  the  whole 
harmonious.  It  will  be  imphed,  therefore,  that  the  Leg- 
islature intended  to  make  the  system  uniform,  and  that 
when  it  required  an  account  to  be  verified  it  intended  that 
a  further  account,  if  ordered,  should  be  verified  also,  and 
intended  the  same  formality  in  regard  to  the  bills  of  par- 
ticulars, for  what  is  fairly  imphed  in  an  act  is  as  much 
granted  as  what  is  expressed. 

According  to  these  just  rules  of  interpretation  which 
give  effect  to  the  spirit  and  intent  of  the  section  under 
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consideration,  it  follows,  in  any  case  wherein  an  account, 
further  account  or  bill  of  particulars  is  ordered,  that  if  the 
pleading  is  verified,  the  account,  further  account  or  bill 
of  particulars  (terms  sometimes  used  interchangeably) 
must  be  verified  also. 

If  this  interpretation  be  correct,  the  court  below  dis- 
posed of  the  motion  properly  and  the  order  appealed  from 
must  be  affirmed,  with  costs.* 


ADOLPH,  Respondent,  v.  De  CEN  et  al.  ,  Appellants. 

Supreme  Coukt,  Fifth  Department,  General  Teem, 
June,  1887. 

§§  2947,  2948,  subd.  1,  3070,  3262. 

Appeal  from  jttsttce's  court — Costs — Who  entitled  to — Taxation — Counter' 
claim — When  extinguished. 

Where,  in  an  action  in  a  justice's  court,  the  plaintiff  recovered  judgment 
for  $200  and  costs,  and  the  defendant  appealed  therefrom,  and 
thereafter  the  defendant  was  allowed  to  amend  his  answer  by  setting 
up  a  counter-claim  for  $380.95,  and  on  the  trial  it  was  found  that  the 
plain tiflE's  claim  amovmted  to  $563,  and  the  defendant's  counter-claim 

*  The  opinion  of  the  justice  determining  this  case  at  special  term,  is 
■as  follows : 

Nehrbas,  J. — Section  531  of  the  Code  requires  a  bill  of  particulars 
to  be  verified  if  the  pleadings  are  verified.  No  distinction  is  made  be- 
tween items  of  an  account  or  other  particulars.  The  unverified  bill  was 
properly  returned,  and  under  the  stipulation  the  answer  is  not  yet  due. 
The  judgment  was  irregularly  entered  and  must  be  set  aside  and  a 
proper  bill  of  particulars  served  before  the  answer  need  be  .served.  $10 
costs  to  defendant  to  abide  event.  See  Hoag  v.  Western,  10  iV.  Y.  Civ. 
Pro.  92. 
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to  $459.69,  and  judgment  was  rendered  in  favor  of  the  plaintiff  for 
$102.31, — Held,  that  the  judgment  was  more  favorable  to  the  plaint- 
iff than  that  rendered  in  the  justice's  court,  and  also  exceeded  the 
amount  of  an  offer  to  accept  judgment  for  $150  made  by  him  ;  that, 
in  determining  the  right  to  costs  in  such  a  case,  the  coimter-claim 
extinguished  by  the  determination  should  be  taken  into  consideration. 

Where  the  plaintiff  in  an  action  in  a  justice's  court  recovers  judgment, 
counter-claims  existing  in  favor  of  the  defendant,  but  not  pleaded, 
which  exceed  the  amount  of  plaintiff's  recovery  by  $200,  are  not 
extinguished  thereby. 

Where  a  taxation  of  costs  in  favor  of  the  defendant  in  an  action  is  set 
aside  for  the  reason  that  plaintiff  is  entitled  to  costs,  the  court  should 
not  adjust  the  costs,  but  should  direct  the  clerk  to  tax  them  in  favor 
of  the  plaintiff. 

{Decided  June  25,  1887.) 

Appeal  by  defendant  from  an  order  of  the  special  term 
of  the  superior  com-t  of  Buffalo,  setting  aside  a  taxation  of 
costs  in  favor  of  the  defendant  and  allowing  the  costs  to 
plaintiff.  . 

The  opinion  states  the  facts. 

Franh  R.  Perkins,  for  defendants-appellants. 

George  Osgoodhy,  for  plaintiff -respondent. 

Smtih,  p.  J. — The  following  facts  appear  by  the 
stipulation  of  the  parties.  Judgment  was  rendered  in  a 
justice's  court  in  the  city  of  Buffalo,  November  16,  1878, 
in  favor  of  the  plaintiff  against  the  defendants,  for 
$200  damages  and  $5.28  costs.  The  complaint  in  the 
justice's  court  alleged  that  defendants  Avere  indebted  to 
plaintiff  for  whiskey  barrels  sold  to,  and  cash  paid  for, 
defendants,  and  demanded  judgment  for  $200.  The  an- 
swer was  a  denial  only.  The  defendants  appealed  from 
the  judgment  to  the  superior  court,  for  a  ncAv  trial,  alleg- 
ing certain  grounds  of  appeal,  and  stating  that  the  judg- 
ment should  have  been  more  favorable  to  defendants,  in 
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that  it  should  have  been  in  favor  of  plaintiff  for  $30 
instead  of  $200.  On  December  10,  1878,  an  offer 
to  modify  the  judgment  so  as  to  reduce  the  recovery 
to  $150,  was  made  by  the  plaintiff,  but  it  was  not  ac- 
cepted. February  14,  1879,  the  appellants  obtained  an 
order  in  the  superior  court,  giving  them  leave  to  amend 
their  answer,  and  they  accordingly  served  an  amended 
answer,  which  set  up  (in  addition  to  the  answer  in  the 
justice's  court),  payment  of  $100  and  upwards,  and 
counter-claims  amovnting  to  $380.95,  and  demanded 
judgment  against  plaintiff  for  $450,  besides  costs.  A 
reply  was  served  to  the  counter-claim,  and  the  cause  was 
referred  for  trial.  The  referee  reported  that  defendants 
wers  indebted  to  plaintiff  in  the  sum  of  $562,  and  that 
under  their  amended  answer  they  established  counter- 
claims amounting  to  $459.69,  which,  deducted  from 
plaintiff's  claim,  left  a  balance  due  plaintiff  of  $102.31, 
which,  with  interest  upon  it  to  date  of  report,  amounted 
to  $105.20.  By  the  judgment  in  the  superior  court,  the 
counter-claims  of  the  defendants  set  up  in  their  amended 
answer  to  the  amount  of  $459.69  were  satisfied  and  can- 
celed, and  a  recovery  for  $105.20  in  addition  was  had  by 
the  plaintiff.  Judgment  was  entered  May  19,  1886,  on 
the  report,  for  $105.20,  with  interest  from  date  of  report, 
$44.85,  making  $150.05,  besides  costs. 

Upon  these  facts,  we  think  the  plaintiff  is  entitled  to 
costs,  for  the  reason  that  the  counter-claims  extinguished, 
and  the  sum  reported  in  his  favor,  exceed  in  amount  not 
only  the  sum  which  he  offered  to  accept  in  satisfaction  of 
the  judgment,  but  also  his  recovery  in  the  justice's  court. 
{Code  Civ.  Fro.  §  3070;  Tompkins  v.  Ives,  36  JV.  Y.  75, 
and  cases  there  cited  by  Foster,  J.).  The  appellants' 
counsel  contends  that  the  counter-claims  should  not  be 
taken  into  the  account,  they  having  been  extinguished,  as 
he  claims,  by  the  justice's  judgment.  In  that  he  is  mis- 
taken. Section  2947  of  the  Code  of  Civil  Procedure,  cited 
by  him,  does  not  apply,  for  the  reason  that  the  amount  of 
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the  counter-claims  is  $200  more  than  the  judgment  re- 
covered before  the  justice  (Code  Civ.  Pro.  §  2948,  subd.  1). 

It  follows  that,  so  far  as  the  order  appealed  from  denies 
costs  to  the  defendants  and  holds  that  the  plaintiff  is  en- 
titled to  costs,  it  is  right. 

Biit  in  allowing  to  the  plaintiff,  as  his  costs  and  dis- 
bursements, the  sum  of  ST0.25,  at  which  they  were  taxed 
by  the  clerk,  ex  parte,  the  order  is  erroneous.  Instead  of 
doing  that,  it  should  have  set  aside  the  taxation  of  the 
clerk  and  sent  the  matter  back  to  him  with  a  direction  to 
retax  the  plaintiff's  costs  on  notice."'^  The  defendants 
have  not  been  heard  before  the  taxing  officer  upon  the 
items  of  the  bill. 

The  costs  were  first  taxed  ex  parte,  entered  in  the 
judgment,  and  notice  of  retaxation  was  then  served. 
Defendants  appeared,  and  insisted  that  the  plaintiff  was 
not  entitled  to  costs,  but  that  the  clerk  should  tax  costs  in 
favor  of  the  defendants,  and  they  presented  their  bill  for 
that  purpose.  The  clerk  ruled  accordingly,  and  taxed 
defendant's  costs,  and  consequently  there  was  no  hearing 
upon  the  items  of  the  plaintiff's  bill,  and  no  occasion  to 
caU  them  in  question. 

The  order  appealed  from  should  be  modified  in  accord- 
ance with  these  views,  and,  as  so  modified,  affirmed, 
without  costs  of  this  appeal  to  either  party. 


Hajght  and  Bradley,  JJ.  ,  concur. 


*  Code  Civ.  Pro.  §  3363.  See  also  Higgins  v.  Callahan,  2  JV.  T.  Civ. 
Pro.  302 ;  Mathews  v.  IVIatson,  3  Id.  157 ;  O'Loughlin  v.  Geo.  H.  Ham- 
mond &  Co.,  11  Id.  170. 
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COFFIN  AND  Another  v.  NOETH-WESTERN  CON- 
STEUCTION  COMPANY. 

Supreme  Court  First  Department,  New  York  County, 
Chambers,  October,  1887. 

§648. 

Attachment — What  is  sufficient  taking  of  property  into  possession  of  sheriff 
to  constitute  a  levy. 

Where  a  sheriff  to  whom  an  attachment  had  been  issued,  demanded  of  a 
trust  company  the  delivery  to  him  of  bonds  belonging  to  the  defendant, 
and,  upon  the  company's  refusal  to  make  delivery,  threatened  to  break 
open  the  safes  of  the  company,  and  forcibly  take  possession  thereof, 
whereupon  it  was  agreed  that  the  bonds  should  be  placed  in  the 
sheriff's  view,  and  that  he  should  thereupon  take  them  into  his  pos- 
session and  levy  upon  them,  but  they  should  be  returned  to  the  trust 
company  to  be  held  by  it  as  his  depository, — Held,  that  the  sheriff 
had  levied  upon  such  bonds  and  had  sufficiently  taken  them  into  his  pos- 
session to  entitle  him,  upon  a  settlement  of  the  case,  to  fees  for  mak- 
ing the  levy;  that,  if  the  sheriff  saw  fit  to  take  the  risk,  he  could,  after 
making  the  levy,  place  the  bonds  in  the  custody  of  the  trust  com- 
pany as  his  depository. 

Warner  v.  Fourth  National  Bank  (12  N.  T.  Civ.  Pro.  186),  Anthony  v. 
Wood  (6  Id.  164)  distinguished. 

{Decided  October  5,  1887.) 

Taxation  of  sheriff's  fees  upon  attachment. 

This  action  was  brought  to  recover  $52,500  damages  for 
breach  of  a  contract.  On  June  22,  1887,  an  attachment 
was  issued  against  the  property  of  the  defendant  to  the 
sheriff  of  the  city  and  county  of  New  York,  in  confor- 
mity with  which  the  sheriff  sought  to  attach  100  bonds  of 
the  Kansas  City,  "Wyandotte  &  North-Western  EaUway 
Company,  of  the  par  value  of  $1,000  each,  the  property  of 
the  defendant,  which  were  in  the  pos.session  of  the  Central 
Trust  Company  of  New  York,  and  did  so  attach  them  in 
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the  manner  stated  in  the  opinion  here  reported ;  but  sub- 
sequently, at  the  request  of  the  plaintiif's  attorney,  he 
released  fifty  of  them.  Thereafter  the  action  was  settled 
between  the  parties  for  the  sum  of  $5,000,  and  an  order 
discontinuing  the  action  and  vacating  the  attachment  was 
duly  entered.     Other  facts  appear  in  the  opinion. 

Charles  Henry  Jackson^  for  plaintiff. 

Cochran  &  Clarity  for  the  sheriff. 

Lawrence,  J. — In  this  case,  I  think  that  there  was  such 
an  actual  taking  of  the  bonds  into  the  possession  of  the 
sheriff  as  to  satisfy  the  statute.  The  allegation  in  the 
sheriff's  affida-vat  is  that,  after  a  long  consultation  between 
himself  and  his  counsel,  and  the  counsel  representing  the 
defendants,  and  the  counsel  for  the  Central  Trust  Com- 
pany, it  was  decided  that  the  bonds  in  question  should 
be  placed  in  "my  view,  and  that  I  should  thereupon 
take  them  into  my  possession  and  levy  upon  them  ;  that 
I  should  then  return  them  to  the  Central  Trust  Company, 
to  be  held  by  said  company  as  my  depository ;  that  the 
said  decision,  however,  was  not  arrived  at  until  after  I 
had  threatened  that,  in  case  the  trust  company  stiU  re- 
fused to  deliver  to  me  the  bonds  in  question,  that  I  would 
break  open  the  safes  of  the  company  and  forcibly  take 
possession  of  the  bonds."  This  allegation  is  not  denied 
in  the  aflBdavit  of  the  plaintiff's  counsel. 

If  the  sheriff  saw  fit  to  take  the  risk,  it  seems  to  me 
that  after  having  made  that  levy  he  could  place  the  bonds 
in  the  custody  of  the  trust  company  as  his  depository. 
It  also  appears  by  the  affidavit,  that  at  the  time  this 
arrangement  was  arrived  at,  the  persons  who  claimed  to  be 
the  owners  of  the  bonds,  through  their  counsel,  gave 
notice  to  the  sheriff  that  he  would  be  held  responsible  for 
any  damages  that  might  ensue  to  the  owners  of  the 
bonds  from  the  depreciation  in  their  value  during  thetim« 
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they  were  held  by  him,  in  virtue  of  the  aforesaid  levy; 
that  the  next  day  he  was  served  with  a  formal  notice  of 
claim;  that  he  thereupon  demanded  a  bond  of  indemnity 
from  the  plaintiffs ;  and  that  several  sureties  were  offered  to 
him;  and  that,  from  the  28th  of  June,  1887,  to  the  day  of 
settlement,  the  said  bond  had  not  been  given  to  him, 
although  there  had  been  many  conversations  between  the 
attorneys  relative  to  the  giving  of  said  bond. 

In  the  case  of  Warner  v.  Fourth  Nat.  Bank  (12  iT.  Y. 
Civ.  Pro.  186),  the  sheriff  did  not  take  the  securities  into 
his  actual  custody  at  the  time  that  he  served  the  warrant 
of  attachment.  In  Anthony  v.  Wood  (6  JV.  Y.  Civ.  Fro. 
164),  no  levy  was  made  under  the  warrant,  and  the  note 
was  only  delivered  to  the  sheriff  upon  the  order  of  the 
court.  Herein  I  think  consists  the  distinction  between 
this  cases  and  the  case  above  referred  to.  The  sum  of  $200 
would,  i  think,  be  a  fair  '"additional  "  compensation  for 
the  sheriff  under  section  3306  of  the  Code  of  Civil  Proce- 
dure. 


HECKMAN  V.  MACKEY. 

United  States  Cikcuit  Couet,  Southern  Disteict  of 
New  Yokk,  Octobee,  1887. 

§§  458  et  seq.;  3268  et  seq. 
Poor  person — When  non-resident  maystie  as — Practice  in  Federal  courts. 

The  practice  in  the  United  States  circuit  court  located  within  this  State 
in  other  than  equity  and  admiralty  causes,  is  by  United  States  Revised 
Statutes,  §  914,  made  to  conform  as  near  as  may  be  to  that  of  the  State 
court.  By  the  phrase  "  as  near  as  may  be, ' '  is  conferred  upon  the  court 
the  power  to  reject  any  subordinate  provision  in  such  statute  which  in  its 
judgment  would  unwisely  incumber  the  administration  of  the  law  or 
tend  to  defeat  the  ends  of  justice. 

The  Federal  courts,  in  construing  a  State  act  relating  to  practice,  which 
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by  the  statute  conforming  the  practice  of  the  Federal  courts  to  that  of 
the  State  courts  in  which  they  are  located  is  rendered  applicable  to  it, 
will  reject  a  construction  placed  upon  it  by  the  State  courts,  but  not 
passed  upon  by  its  appellate  tribunals,  which  tends  to  defeat  the  ends 
of  justice. 

A  non-resident  of  the  State  may  sue  as  a  poor  person  in  a  Federal  court 
located  therein,  notwithstanding  the  provisions  of  the  Code  of  Civil  Pro- 
cedure requiring  a  non-resident  plaintiff  to  give  security  for  costs ; 
and,  it  seems,  that  a  proper  construction  of  the  provisions  of  the  Code 
of  Civil  Procedure  providing  for  suits  in  forma  paupet-is,  and  for  the 
giving  of  security  for  costs  does  not  make  the  granting  of  leave  to  sue 
as  a  poor  person  in  a  court  of  that  State  conditional  upon  the  residence 
of  the  plaintiff  within  the  State. 

Anonymous  (10  Abb.  N.  G.  80),  Christian  v.  Gfourge  (10 /d.  82),  Alexander 
V.  Meyers  (8  Daly,  112),  not  followed. 

An  order  allowing  the  plaintiff  in  an  action  in  the  United  States  circuit 
court  to  sue  as  a  poor  person  will  not  be  vacated  on  the  ground  that 
the  petition  does  not  state  that  the  plaintiff  is  a  citizen  of  the  United 
States,  where  that  fact  is  necessary  to  give  the  court  jurisdiction,  if 
it  appears  from  the  complaint  that  the  plaintiff  is  in  fact  such  citizen; 
but  the  defect  will  be  cured  by  permitting  an  affidavit  as  to  that  fact  to 
be  filed  nunc  pro  tunc. 

{Decided  October  11,  1887.) 

Motion  by  defendant  to  vacate  an  order  allowing  the 
plaintiff  to  sue  in  forma  pauperis. 

The  opinion  states  the  facts. 

James  Stikeman,  for  defendants  and  motion. 

Wheeler  <&  Cortis,  for  plaintiff,  opposed. 

Lacombe,  J. — Defendant  moves  to  vacate  an  order  here- 
tofore granted  on  petition,  allowing  plaintiff  to  prosecute 
this  action  as  a  pauper. 

Plaintiff  is  a  citizen  and  resident  of  New  Jersey.  It 
appears  from  the  papers  that  he  has  sustained  personal 
injuries  as  the  result  of  an  accident,  caused,  he  contends,  by 
defendant's  negligence.  Defendant  is  a  citizen  and  resident 
of  New  York,  in  which  State  the  accident  hapi^ened. 
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Plaintiff  is  not  worth  more  than  $100,  beside  the  wearing- 
apparel  and  furniture  necessary  for  himself  and  his  family 
and  the  subject  matter  of  this-  action,  and  is  unable  to^ 
prosecute  this  action  unless  permitted  to  do  so  as  a  poor 
person. 

In  support  of  this  motion  defendant  refers  to  three 
special  term  decisions  of  the  supreme,  superior  and  com- 
mop.  pleas  courts  respectively  (Anonymous,  10  Abh.  Pr. 
N.  iS.  80  ;  Cliristian  v.  Gourge,  10  Id.  82  ;  Alexander  v. 
Meyers,  8  Daly,  112)  holding  that  a  non-resident  may  not, 
sue  in  the  State  courts  as  a  poor  person. 

The  practice  of  allowing  paupers  to  have  original  writs 
and  subpoenas  gratis,  and  to  have  counsel  and  attorney 
assigned  them  without  fee,  and  to  be  excused  from  paying 
costs  when  plaintiffs,  dates  back  to  the  reign  of  Hemy 
V^II.  (Blacks.  Comm.  book  3,  chap.  24),  The  provisions  of 
Revised  Statutes  and  of  the  Code  of  Procedure  are  in  sub- 
stance a  re-enactment  of  those  contained  in  the  original 
act,  the  limit  of  statutory  poverty  being  raised  between 
the  revision  of  1812  and  the  revision  of  1830  from  $20, 
— the  equivalent  of  the  £5  of  the  English    statute, — to 


The  decisions  above  cited  proceed  in  part  upon  the 
theory  that  the  later  statute, — which  requires  non-residents 
to  furnish  security  for  costs, — is  inconsistent  with  a  policy 
which  would  allow  an  irresponsible  non-resident  to  sue 
without  even  a  liability  for  costs. 

In  the  supreme  and  superior  court  cases,  the  causes  of 
action  arose  in  Pennsylvania,  of  which  State  plaintiffs 
were  residents.  In  the  common  pleas  case,  both  plaintiff 
and  defendants  were  citizens  of  Georgia,  where  the  cause 
of  action  arose,  and  the  decision  is  based  entirely  on  the 
proposition  that  "  it  is  contrary  to  the  policy  of  the  law  to. 
encourage  the  bringing  of  actions  in  this  State  for  torts 
committed  in  another  State,  where  plaintiff  and  defendants 
are  residents  of  such  other  State  and  were  so  when  the 
wrong  complained   of   was   committed.      If  .  .  .  such. 
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person  choose  to  prosecute  in  a  foreign  tribunal  it  should 
be  under  the  usual  liabihty  for  costs' '  (Alexander  v.  Meyer, 
8  Dali/,  112.) 

The  question  has  never  been  passed  upon  by  an  appel- 
late State  court.  The  State  statute  does  not,  either  in  its 
original  or  present  form,  contain  any  words  importing  a 
restriction  of  its  privileges  to  the  resident  poor.  The 
words  used  are,  "a  poor  person,"  without  quahfication. 
The  attention  of  the  learned  judges  who  delivered  the 
opinions  above  cited,  seems  not  to  have  been  called  to  a 
distinction  between  the  statutes  before  them.  The  pauper 
act  is  concerned  with  liability  ;  the  non-resident  act  with 
security.  Plaintiffs  generally  are  liable  for  costs,  and  it  is 
expected  that  they  wiU  respond  for  them  out  of  their 
property  situated  within  the  jurisdiction  of  the  State. 
Non-resident  plaintiffs,  however,  who  are  not  supposed  to 
have  such  property  within  the  jurisdiction,  are  required  to 
give  security  that  they  wiU  so  respond.  This  act,  how- 
ever, in  no  way  enlarges  their  liability,  nor  is  it  necessarily 
inconsistent  with  an  act  which  relieves  any  particular  class 
from  the  obligation  to  respond  for  costs  at  aU. 

In  the  particular  case  at  bar  the  plaintiff  cannot,  so  far  as 
appears,  sue  and  make  service  of  process  in  N^ew  Jersey, 
his  native  State.  If  the  rule  contended  for  were  adopted 
he  could  not  sue  in  the  courts  of  the  State  where  the 
wrong  was  done  him  ;  and  if  it  were  followed  here,  he 
would  be  left,  solely  because  of  his  poverty,  without  any 
forum  in  which  to  vindicate  his  rights.  Such  a  failure  of 
justice  should,  if  possible,  be  avoided. 

The  practice  in  this  court  in  civil  causes,  other  than 
equity  and  admiralty  causes,  is,  by  section  914  of  the 
Revised  Statutes,  conformed,  as  near  as  may  be,  to  that 
in  the  State  courts.  This  phrase — "as  near  as  may  be" 
— was  before  the  supreme  court  in  the  case  of  Indian- 
apohs,  &c.  E.  E.  Co.  v.  Ilorst  (93  U.  S.  300),  and  the  opin- 
ion expressed  that  the  Federal  courts  "  had  the  power  to 
reject,  as  Congress  doubtless  expected  they  would  do,  any 
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subordinate  provisions  in  such  State  statutes  which  in  their 
judgment  would  unwisely  incumber  the  administration  of 
the  law  or  tend  to  defeat  the  ends  of  justice  in  their 
tribunals, ' ' 

In  the  case  at  bar  it  is  not  even  a  question  of  disregard-, 
ing  a  subordinate  provision  of  a  statute.  The  State  act 
contains  no  language  sustaining  defendant's  position,  and 
the  construction  contended  for  has  not  been  approved  by 
any  appellate  tribunal  of  the  State.  Under  these  circum- 
stances, such  construction  may  be  rejected  as  tending  iii 
this  case  to  defeat  the  ends  of  justice.  * 

Defendant  further  contends  that  the  order  should  be 
vacated,  because  the  petition  states  that  the  plaintiff  is  a 
resident  of  the  State  of  New  Jersey,  but  does  not  state 
that  he  is  a  citizen  of  the  United  States. 

Plaintiff  is  in  fact  both  citizen  and  resident  of  'New 
Jersey,  and  the  proper  averment  as  to  citizenship  appears 
in  his  complaint. 

Under  these  circumstances,  the  order  should  not  be  set 
aside  for  lack  of  jurisdiction,  but  the  plaintiff  may  be 
a,ilowed  to  file  nunc  pro  tunc  as  of  the  date  of  the  presenta- 
tion of  his  petition,  an  affidavit  setting  forth  his  citizenship. 


*For  some  time  the  courts  of  this  State  refused  to  permit  an  infant  to 
sue  in  f&rma  pauperis  for  the  reason  that  he  was  required  by  the  Code 
to  give  security  for  costs.  Vide  Kleinpeter  v.  Enell  (N.  Y.  Mar.  Ct.  Sp. 
T.,  May,  1882),  2  If.  T.Giv.  Pro.  21;  In  re  Daly  (N.  Y.  Mar.  Ct.  Chamb., 
May,  1882)  2  Id.  22,  note.  But  the  later  decisions  established  a  different 
rule,  and  now  an  infant  may  prosecute  an  action  in  forma  pauperis,  not- 
withstanding the  provisions  requiring  security  for  costs,  and  where  he  so 
prosecutes  or  leave  to  so  prosecute  is  given,  he  will  not  be  required  to 
give  security  for  costs.  Erickson  v.  Poey  (Ct.  App.  1884),  5  N.  T. 
Civ.  Pro.  379  ;  Hayes  v.  Second  Ave.  R.  R.  Co.  (Supm.  Ct.  N.  Y.  Co.  Sp. 
T.,  March,  1884),  5  Id.  155;  Hotaling  v.  McKenzie  (Supm.  Ct.  Ulster  Co. 
Sp.  T.,  May,  1884),  lid.  320 ;  Nichols  v.  Cammann  (C.  Ct.  of  Brooklyn, 
Aug.  1882),  2  Id.  375.  Irving  v.  Garrity  (Supm.  Ct.  Kings  Co.  Sp.  T.,  Aug. 
1883),  4  Id.  105.  The  same  reasons  that  control  in  determining  the  right 
of  an  infant  to  sue  as  a  poor  person  would  seem  to  apply  to  the  case  of  a 
non-resident  plaintiff,  and  sustain  the  position  taken  in  the  opinion  above 
reported. 
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Upon  the  filing  of  such  affidavit,  the  motion  to  vacate 
the  order  allowing  plaintiff  to  prosecute  the  action  as  a 
poor  person  is  denied. 


McILHAlS^NEY  v.  MAGIE. 

SuPEEME  Court,  First  Department,  New  York  ComrrTy 
Special  Term,  June,  1887. 

§§  803,  804. 

Discovery  of  hooks,  etc. — WJien  not  ordered,  because  possession  (hefreof  posi- 
tively denied. 

A  motion  for  a  discovery  of  account-books  will  be  denied,  where  the 
party  from  whom  the  discovery  is  sought  positively  denies  that  he  has 
possession  thereof. 

{Decided  June,  1887,  and  October  20,  1887.) 

Application  by  plaintiff  for  a  discovery  of  account  books 
alleged  to  have  been  in  possession  or  under  control  of  the 
defendant.* 

This  action  was  brought  to  recover  $1,500,  alleged  to 
have  been  wrongfully  retained  by  the  defendant  while  act- 
ing as  the  plaintiff's  agent.  The  moving  papers,  includ- 
ing the  complaint,  petition  and  numerous  affidavits,  allege 
that  defendant  had  various  account -books  which  he  as 
agent  kept  for  plaintiff  ;  that  in  these  books  are  important 
entries  essential  to  plaintiff  in  preparing  for  trial.  De- 
fendant denies  positively  that  he  has  in  his  possession  or 
imder  his  control  any  of  the  books  referred  to  in  the  peti- 
tion and  other  moving  papers.    The  defendant's  denial  was 

*  A  prior  application  for  discovery  was  made  by  plaintiff  and  denied  ; 
but  on  other  grounds.  See  12  N.  T.  Civ.  Pro.  21,  where  the  decision 
is  reported. 
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as  follows  :  "I  have  not  the  books  in  my  possession  or 
under  my  control  which  the  plaintiff  describes.  ...  I 
unqualifiedly  deny  that  I  have  either  in  my  possession  or 
under  my  control  the  said  books  or  any  or  either  of  the 
books.  I  further  deny,  without  any  reservation  or  qualifi- 
cation, that  I  ever  had  in  my  possession  or  under  my  con- 
trol any  books  referred  to  in  the  said  petition  and  order, 
except  as  previously  stated  in  my  affidavit. ' ' 

The  plaintiff  submitted  many  affidavits  to  the  effect  that 
defendant  had  been  known  to  have  books  in  his  possess- 
ion. The  allegations  in  these  affidavits  were  controverted 
by  defendant's  affidavit.  He  also  averred  that  plaintiff 
himself  had  possession  of  the  books  he  sought  to  discover. 

U.  E.  Ilewson  {Hamilton  Cole,  attorney),  for  plaintiff 
and  motion. 

The  denial  of  the  defendant  is  overcome  by  the  affida- 
vits submitted  by  plaintiff,  and  the  rule  on  which  defend- 
ant relies  should  not  be  adhered  to  in  this  case. 

Chauncey  B.  Ripley^  for  defendant,  opposed. 

The  court  can  not  look  beyond  the  unqualified  denial  of 
the  defendant.  Such  denial  puts  an  end  to  the  proceed- 
ings. In  Aboyke  v.  Wolcott  (4  Ahh.  Pr.  41),  it  is  held  : 
' '  When  a  party  who  is  called  on  to  make  the  discovery, 
denies  under  oath,  the  possession  or  control  of  the  books, 
papers,  &c.,  ordered  to  be  produced,  the  court  has  no 
power  to  look  behind  the  denial."  In  Bradstreet  v. 
Bailey  (4  Ahh.  Pr.  233),  where  a  second  application  for 
discovery  of  books  and  papers  was  made  by  the  petitioner, 
and  the  respondent  answered  "that  to  the  best  of  his 
knowledge  and  beUef,  it "  (the  document  sought  to  be 
discovered)  was  delivered  to  the  defendant,  ' '  and  posi- 
tively ' '  that  it  is  not  in  his  possession  or  under  his  control, 
and  has  not  been,  since  a  prior  motion  to  this  effect  was 
made,  which  was  denied";  the  court  say,  per  Peabody, 
J., — ^^  Ex  Ttecessitate,  ihiB  must  be  a  sufficient  reason  for 

Vol.  Xin.— 3. 
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refusing  the  order."  The  case  of  Hoyt  v.  American 
Exchange  Bank  (8  How.  Pr.  89,  92),  at  general  terra,  per 
BoswoKTH,  J.,  holds  :  "If  the  party  answers  distinctly 
and  unevasively,  that  as  to  aU  or  any  of  the  papers  or 
documents  or  entries  of  which  a  discovery  is  sought,  that 
there  are  no  such  papers  or  documents  in  his  possession  or 
under  his  control,  and  that  there  are  no  entries  relating  to 
the  specific  subject  matter  or  except  such  as  he  has  fur- 
nished copies  of,  the  applicant  must  abide  by  the  answer 
so  far  as  proceedings  for  discovery  are  concerned. "  .  .  .  . 
The  present  practice  for  the  discovery  of  books  and  papers  is 
virtually  the  same  as  it  was  formerly  under  the  Ee vised 
Statutes,  when  the  above  cases  were  decided.  The  rules 
of  court  are  essentially  the  same  now  as  then.  Cutter  v. 
Pool,  54  How.  Pr.  311;  Shoe  &  Leather  Eeporter  Asso- 
ciation v.  Bailey,  49  N.  T.  Super.  Ct.  {17  J.  (&  S.)  385; 
Code  Civil  Pro.  §  804;  Sv^eme  Court  Pules,  XI Y,  XYII. 

Lawrence,  J. — As  the  defendant  denies  in  the  most 
positive  terms  that  he  has  possession  of  the  books  referred 
to  in  the  plaintiff's  affidavits,  the  motion  for  a  discovery 
must  be  denied. 

Upon  the  same  papers  a  re-argument  was  had  in  Oc- 
tober, which  resulted  in  the  following  decision. 

Lawrence,  J. — Having  re-examined  the  affidavits  in 
this  case,  I  see  no  reason  for  changing  the  opinion  here- 
tofore expressed,  that  the  motion  for  a  discovery  should 
be  denied.     Order  granted. 
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JOHNSTONE,  Respondent,  v.  CONNER  and 

Another,  Appellants, 

City  Court  op  New  York,  Special  Term,  June,  1887  ; 
AND  General  Term,  September,  1887. 

§§  1309,  1326,  1327. 

Costs — lAaMlity  on  undertaking  on  appeal  where  judgment  apirmed   as 

to  one  of  several  respondents — Notice  of  affirmance,  when  not 

necessary  before  suing  on  undertaking. 

Where  a  judgment  in  favor  of  three  defendants  was  aflarmed  with  costs 
on  appeal  to  the  court  of  appeals  as  to  one  defendant,  and  reversed 
as  to  another,  the  defendant  succeeding  on  such  appeal  is  entitled  to 
recover  from  the  sureties  upon  an  undertaking  given  to  perfect  the 
appeal  and  stay  proceedings,  the  costs  of  the  action  and  of  the  appeals, 
notwithstanding  the  judgment  at  trial  term,  and  at  general  term 
was  a  joint  judgment  in  favor  of  himself  and  the  defendant  as 
to  whom  they  were  reversed, [1,4,5]  and  the  party  as  to  whom  the 
judgments  are  reversed  is  riot  a  necessary  party  to  such  action.  [3] 

Where  a  joint  judgment  in  favor  of  two  defendants  is  affirmed  as  to  one 
of  them,  and  reversed  as  to  the  other,  the  latter,  by  force  of  the  decis- 
ion, ceases  to  have  any  proprietory  interest  therein;  but  as  to  the  other 
party,  it  remains  unimpaired  and  in  full  force;  and  he  has  power  to 
enforce  the  judgment  and  is  entitled  to  maintain  an  action  upon  an 
undertaking  given  by  his  opponent  upon  appeal  therefrom.  [1,5] 

It  is  not  necessary,  before  suing  upon  an  undertaking  on  appeal  to  the 
court  of  appeals,  to  give  notice  of  the  affirmance  of  the  judgment 
appealed  from.  [3] 

Weil  V.  Kempf  (12  N.  T.  Civ.  Pro.  379),  followed.  [3] 

(Decided  at  special  term  June  30,  1887;  at  general  term,  September 
30,  1887.) 

Hearing  at  special  term  of  demurrer  to  plaintiff's  com- 
plaint. 

This  action  was  brought  on  an  undertaking  on  appeal  to 
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the  court  of  appeals,  executed  by  the  defendants.  It  is 
alleged  in  the  complaint  that  an  action  was  brought  by 
one  William  C.  Conner  in  the  supreme  court  in  New  York 
county  against  this  plaintiff,  Martin  J.  Keese  and  others, 
upon  an  indemnity  bound  executed  by  them,  whereby 
they  jointly  and  severally  bond  themselves  to  indemnify 
and  save  harmless  the  said  Conner  from  loss  or  damage 
resulting  from  the  misconduct  of  said  Keese  in  executing 
the  office  of  deputy  sheriff,  to  which  the  said  Conner  had 
appointed  him ;  the  said  Conner  being  at  the  time  of  such 
appointment  the  sheriff  of  the  County  of  New  York ;  that 
pending  the  action  and  before  judgment  said  Conner  died 
and  the  action  was  revived  by  his  executors ;  and  thereafter 
judgment  was  entered  therein  dismissing  the  complaint, 
and  for  the  recovery  by  this  plaintiff  and  said  Keese,  who 
appeared  by  the  same  attorneys,  of  the  sum  of  $372.85, 
costs;  that  said  Conner's  executors  appealed  to  the  general 
term  of  the  supreme  court  from  said  judgment,  where  it 
was  affinned,  and  a  judgment  duly  entered  on  March 
11,  1886,  to  that  effect,  and  for  the  sum  of  $86,79  costs  in 
favor  of  this  plaintiff  and  said  Keese ;  that  thereafter  the 
said  executors  appealed  to  the  court  of  appeals  from  said 
judgment  of  affinnance,  and  for  theperpose  of  staying  pro- 
ceedings the  defendants  duly  made  and  filed  with  the 
clerk  of  the  city  and  county  of  New  York,  their  written 
undertaking,  whereby  they  jointly  and  severally  undertook 
that  the  said  executors  would  pay  all  costs  and  damages 
which  might  be  awarded  against  them  on  said  appeal,  not. 
exceeding  $500,  and  also  that  if  the  judgment  so  appealed 
from  should  be  affirmed,  or  the  appeal  bo  dismissed,  they 
would  pay  the  sum  directed  to  be  paid  by  the  judgment 
or  any  part  thereof  as  to  which  it  should  be  affirmed ;  that 
thereafter  the  said  appeal  was  duly  heard  in  the  court  of 
appeals  and  judgment  was  thereupon  rendered  affirming 
the  judgment  appealed  from  as  to  this  plaintiff,  with  costs, 
and  reversing  it  as  to  the  said  Keese,  and  ordering  a  new 
trial  as  to  him  with  costs  to  abide  the   event ;   that  the 
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remittitur  from  said  court  of  appeals  was  filed  on  April  29, 
1887,  in  the  office  of  the  clerk  of  the  city  and  county  of 
IS'ew  York,  and  the  judgment  of  the  court  of  appeals  duly 
made  a  judgment  of  the  supreme  court ;  that  no  part  of 
said  judgments  for  $3T2.85  and  for  $86.79  recovered  as 
aforesaid  has  been  paid,  and  that  the  costs  awarded  by 
the  court  of  appeals  to  this  plaintiff  have  been  adjusted  at 
the  sum  of  $96.25,  and  that  no  part  thereof  has  been  paid. 
The  defendants  demurred  to  the  complaint  on  the  ground 
that  it  appeared  upon  the  face  thereof  ' '  (1)  that  it  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action ;  (2) 
that  there  is  a  defect  of  parties-plaintiff  inasmuch  as 
Martin  J.  Keese  should  be  joined  as  a  party-plaintiff ;  and 
(3)  that  there  is  a  defect  of  parties-defendant  inasmuch 
as  that  Martin  J.  Keese  should  be  joined  as  a  party- 
defendant." 

Henry  Thompson  (  Yanderpoel,  Green,  Cuming  <&  Good- 
win, attorneys),  for  defendants  and  demurrer. 

George  W.  StepJieTis  {Foster  &  Stejphens,  attorneys),  for 
plaintiff,  opposed. 

Nebhras,  J. — The  complaint  is  the  snpreme  court  was 
dismissed  as  to  the  defendants  therein,  Johnstone,  plaint- 
iff here,  and  Martin  J.  Keese,  with  $375.82  costs.  The 
judgment  entered  on  the  dismissal  was  affirmed  at  the 
general  term,  with  $86.29  costs.  The  plaintiff  in  said 
action  appealed  to  the  court  of  appeals,  and  the  defendants 
executed  the  undertakmg  thereon,  whereby  they  jointly 
and  severally  undertook  that  the  apellant  would  pay  all 
costs  and  damages  that  might  he  awarded  against  him  on 
said  appeal,  not  exceeding  $500,  and  also,  that  if  the  judg- 
ment so  appealed  from  should  be  affirmed  or  the  appeal 
dismissed  ,the  appellant  would  pay  the  sum  directed  to  be 
paid  by  the  judgment,  or  any  part  thereof,  as  to  which 
the  judgment  should  be  affirmed.  The  court  of  appeals 
affirmed  the  judgment  as  to  Johnstone,  plaintiff  here,  and 
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reversed  as  to  Keese.     The  present  action  is  by  Johnstone, 
to  recover  from  the  defendants  the  amount  of  the  two 

judgments  for  costs  before  referred  to. 
[^]        The  effect  of  the  decision  of  the  court  of  appeals 

reversing  the  judgment  below  as  to  Keese,  but  affirm- 
ing it  as  to  Johnstone,  is  to  leave  it  unimpaired  as  to  the 
latter,  and  void  as  to  Keese.  The  latter,  by  force  of  this 
decision,  ceases  to  have  any  proprietar}^  interest  in  the 
judgments;  but  as  to  Johnstone,  they  remain  unimpaired 
and  in  full  force,  and  as  Johnstone  has  power  to  enforce 
said  judgment  he  is  entitled  to  maintain  this  action  in 
enforcement  thereof  (See  Seacord  v.  Morgan,  35  IIcw.  Pr. 

487). 
[2]        The  undertaking  sued  upon  being  on  appeal  to  the 

court  of  appeals,  notice  of  affirmance  was  not  necessary 
as  a  condition  precedent  to  maintaining  this  action  (See 
opinion  of  McADAii,  Ch.  J.,  in  Weil  y.  Kempf,  12  JSf.  Y. 

Cw.  Pro.  379). 
[  ]       Keese,  having  no  present  interest  in  the  judgment  for 

costs,  was  neither  a  necessary  nor  a  proper  party  to  the 
action.  The  court  of  appeals  might  have  modified  the 
original  judgment  as  to  the  costs,  but  did  not,  and  conse- 
quently left  them  in  full  force  except  as  to  Keese,  who  is,  by 
legal  intendment,  dropped  from  the  judgment  record,  leav- 
ing Johnstone  the  sole  creditor  therein. 
[']        Johnstone  and  Keese  were  represented  in  the  original 

action  by  the  same  attorney,  and  there  seems  to  be  no 
conflicting  right  or  claim  to  the  costs. 

It  follows  that  the  plaintiff  is  entitled  to  judgment  on 
the  demurrer,  with  costs. 


From  the  order  and  interlocutory  judgment  entered  on 
this  decision  the  defendants  appealed  to  the  general  term 
of  the  city  court  of  New  York. 


CIYIL  PROCEDUKE  REPORTS.  2^ 

Johnstone  ».  Conner, 

Henry  Thompson  ( Vanderj)oel,  Green^  Cuming  <&  Good- 
win, attorneys),  for  defendants  appellants. 

Defendants  do  not  deny  their  liability  upon  the  under- 
taking; but  they  insist  that  under  the  decision  of  the 
court  of  appeals,  they  are  not  liable  to  Johnstone  for  the 
full  amount  of  both  his  and  Keese's  costs, — ■  but  only  for 
Johnstone's;  and  that,  as  Keese's  interest  in  them  is  not 
fixed  or  settled,  neither  indeed  can  be,  until  the  new  trial 
has  been  had,  there  is  now  no  liabihty  that  can  be  adjudged 

and  declared   against   them  in   this  action The 

obligation  of  the  defendants  is  to  Keese  and  Johnstone 
jointly.  Johnstone  has  no  several  and  separate  cause  of 
action  upon  such  an  obhgation ;  at  least  until  there  has 
been  an  adjudication  as  to  his  co-obhgee  Keese.  Benedict 
V.  Dixon,  4:7  iV".  Y.  Super.  (15  j;  c&  ^.)  379  .  .  .  .  There  is 
nothing  in  Seacord  v.  Morgan,  35  How.  Pr.  487,  which 
conflicts  with  these  views.  That  case  merely  holds  that  an 
aifirmative  judgment  against  two,  affirmed  as  to  one  and 
reversed  as  to  the  other,  is  "  affirmed  in  part  "  within  the 
meaning  of  section  335  of  the  old  Code.  The  judgment 
here  in  favor  of  Johnstone  was  not  an  affirmative  judg- 
ment. It  was  a  dismissal  of  a  complaint.  It  merely 
negatives  the  claimed  liability.  The  costs  are  incidental 
to  it — a  penalty  attached — and  they  are  the  costs,  not  of 
Johnstone  alone,  but  of  Keese  also,  and  Keese's  interest  in 
the  amount  is  not  ascertained  and  cannot  be  in  this 
action. 

George  W.  Stephens  {Foster  &  Stephens,  attorneys),  for 
plaintiff -respondent. 

The  judgment  of  the  court  of  appeals  conclusively 
determined  that  the  defendant  Johnstone's  judgment,  as 
affirmed  by  the  general  term,  was  correct  To  the  extent 
that  judgment  granted  him  relief,  it  was  affirmed.  By 
the  undertaking  on  appeal  the  sureties  undertook  to  pay 
the  judgment,  so  far  as  it  might  be  affirmed  in  whole  or  in 
part.      The  respondent  is,  therefore,  fully  authorized  to 
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maintain  this  action.  Seacord  v.  Morgan,  35  How.  Pr.  487. 
Both  the  respondent  and  his  co-defendant  were  entitled  to 
have  recovered  judgment  in  the  original  action,  with 
costs,  except  for  the  fact  that  they  had  appeared  bj  one 
attorney.  In  consequence  of  that  fact,  while  the  law 
gave  them  both  costs,  it  gave  execution  to  but  one  of 
them.  When,  however,  as  in  the  present  instance,  the 
liability  of  these  defendants  became  severed,  then  the 
defendant  Johnstone  became  entitled  to  the  full  amount  of 
costs  to  which  he  would  have  been  entitled  in  case  he  had 
been  the  sole  defendant ;  nor  is  there  anything  in  section 
3239  of  the  Code  which  limits  respondent's  right  to 
costs,  because  the  limitation  there  imposed  only  refers  to 
the  case  where  the  plaintiff  is  entitled  to  costs  against  one 
of  the  defendants  and  not  against  all.  In  the  present 
instance,  the  plaintiff  is  not  entitled  to  costs  against  any 
defendant. 

Per  Curiam. — [McAdam,  Ch.  J.,  and  Hall,  J.] — 
The  points  urged  by  the  appellants  against  the  decision 

appealed  from  are  fully  answered  by  the  opinion  of  the 
[5]     court  below.    The  decision  of  the  court  of  appeals  in  the 

action  pending  there,  deprived  Keese  of  any  proprie- 
tary interest  in  the  judgment  recovered  in  the  joint  names 
of  Keese  and  Johnstone ;  and,  as  the  judgments  were  in  all 
things  affirmed  as  to  Johnstone,  it  left  him  the  sole  owner 
thereof.  The  judgments  are  unpaid,  and  the  sureties  upon 
the  appeal  to  the  court  of  appeals,  by  the  fair  interpreta- 
tion of  their  undertaking,  must  be  held  to  have  agreed  to 
pay  them  in  case  of  their  affirmance  by  the  appellate 
court.  The  form  of  affirmance  is  of  no  consequence,  so 
long  as  the  adjudication  was  absolute  and  final  in  favor  of 
Johnstone,  and  conclusive  agamst  their  principal.  The  con- 
tingency that  has  happened  is  one  which  the  nature  of  the 
appeal  made  possible,  and  is,  therefore,  within  the  con- 
templation of  the  sureties  when  they  voluntarily  executed 
their  undertaking.  The  judgment  and  order  appealed 
from  must  be  affirmed,  with  costs. 
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AGNEW,  AN  Infajstt,  by  hee  Guardian  ad  litem,  Res- 
pondent, V.  THE  BROOKLYN  CITY  RAILROAD 
COMPANY,    Appellant. 

City  Court  of  Brooklyn,  General  Term,  June,  1887. 

§§  481,  546. 

Pleading — WTien  complaint  in  action  to  recover  damages  resulting  from 
negligence,  sufficiently  definite  and  certain. 

Where  the  complaint  in  an  action  for  negligence,  alleged  that  while  the 
plaintiff  was  in  the  act  of  crossing  the  street  on  the  sidewalk,  the 
driver  of  a  street-car  so  negligently  and  carelessly  managed  his  horse 
that  it  knocked  her  down  and  injured  her, — Held,  that  its  statement 
of  the  cause  of  the  casualty  was  sufficiently  plain  and  concise,  and  the 
court  should  not  compel  the  plaintiff  to  state  further  by  what  act  of 
commission  or  omission  the  driver  was  negligent ;  that  a  motion  to 
make  the  complaint  more  definite  and  certain  in  this  particular  was 
properly  denied. 

A  party  cannot  obtain  his  opponent's  evidence  by  a  motion  to  make  his 
complaint  more  definite  and  certain;  but  if  he  is  entitled  thereto,  must 
seek  it  either  under  the  provisions  of  the  Code  permitting  an  exam- 
ination of  a  party  before  trial,  or  requiring  the  service  of  a  bill  of 
particulars. 

(Decided  June  37,  1887.) 

Appeal  from  order  of  the  special  term  denying  a  motion 
that  the  complaint  be  made  more  definite  and  certain. 

The  opinion  states  the  facts. 

Morris  i&  Pearsall,  for  defendant-appellant. 

Charles  J.  Pattersaii,  for  plaintiff -respondent. 
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Yan  Wyck,  J. — This  is  an  appeal  from  an  order  deny- 
ing a  motion  to  have  the  complaint  made  more  definite 
and  certain. 

The  plaintiff,  a  child  of  five  years,  alleges  that  while 
she  was  in  the  act  of  crossing  Sackett  street,  on  the  cross- 
walk, the  driver  of  a  one-horse  street-car  so  negligently 
and  carelessly  managed  his  team  that  the  horse  knocked 
her  down  and  injured  her. 

This  is  certainly  a  plain  and  concise  statement  of  the 
fa<;ts  constituting  her  cause  of  action,  as  required  by  Code 
Civ.  Pro.  §  481.  The  defendant  insists  that  under  sec- 
tion 546,  the  court  should  compel  her  to  state  what 
act  of  coramisson  or  omission  of  the  driver  was  negligent. 
The  meaning  and  application  of  the  allegation  are  defi- 
nite and  certain.  It  distinctly  states  negligence  in  its  man- 
agement and  control  of  the  team, — viz.,  that  the  driver 
brought  his  horse  in  contact  with  this  plaintiff,  when,  by 
the  exercise  of  ordinary  care,  he  could  have  p^^evented  it. 
Plaintiff  could  not  furnish  in  her  pleading  more  informa- 
tion in  relation  to  the  fact  thus  set  forth,  unless  she  pleaded 
the  evidence  by  which  she  expected  to  prove  this  fact. 

This  is  never  desirable  ;  the  form  of  this  complaint  is 
to  be  commended.  If  the  defendant  makes  out  a  case  in 
which  he  is  entitled  to  the  evidence,  or  part  of  it,  it  ought 
to  apply  to  provisions  of  the  Code,  allowing  the  examina- 
tion of  a  party  before  trial  or  compelling  the  party  to  fur- 
nish a  bill  of  particulars.* 

We  see  no  reason  for  disturbing  the  decision  of  the 
court  below  exercised  in  denying  the  motion  of  defendant 
(Reardon  v.  N.  Y.  C.  Co.,  5  iT.  Y.  Super.  514). 

Order  should  be  affinned,  with  $10  costs  and  dis- 
bursements. 

Clement,  Ch.  J.,  concurred. 

*  See  Tilton  ®.  Beecher,  59  N.  Y.  176 ;  Brownell  r.  National  Bk.  of 
Glovereville,  13  JV.  Y.  Weekly  Dig.  371. 
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Estate  of  Battle. 


Estate  of  ANTHONY  BATTLE,  Deceased. 

Sukrogate's  Court,  New  York  County,  May,  1887. 

§§  2281,  2286,  2552,  2555. 

Contempt — When    punishment    discretionary — When    order     punishing 
should  be  refused. 

,A  surrogate  is  not  bound  to  grant  an  application  to  punish  a  party  for 
contempt  in  disobeying  a  decree  of  his  court  as  of  course,  but  should 
grant  or  deny  it  in  his  sound  discretion,  and  this  discretion  he  should 
never  exercise  in  favor  a  delinquent  executor  or  administrator  who 
has  been  directed  to  make  payments  of  moneys  previously  adjudged 
to  be  in  his  hands  and  who  has  disobeyed  such  direction,  except  under 
extraordinary  circumstances.  Mere  inability  to  obey  the  decree 
should  not  shield  him,  particularly  where  the  inability  was  occasioned 
by  his  dishonesty  or  willful  misappropriation  of  funds  committed 
to  him.  [3] 

Cochrane  v.  Ingersoll  (73  iV.  Y.  613) ;  [1,  7]  Matter  of  Snyder  (34  Run, 
802 ;  afE'd,  103  iV.  Y.  178)  followed  [2,  3]. 

An  administratrix  will  not  be  adjudged  in  contempt  and  punished 
therefor,  if,  upon  the  facts  as  disclosed,  she  being  actually  in  confine- 
ment for  the  contempt,  and  her  discharge  being  sought  on  the  ground 
of  her  inability  to  obey  the  directions  of  the  court,  her  application 
would  be  granted.  [7] 

Where,  upon  an  application  to  punish  an  administratrix  for  contempt  for 
failure  to  make  payments  out  of  the  balance  ot  an  estate  adjudged  to  be 
in  her  hands,  it  appeared  that  she  was  of  the  age  of  lifty-five  years,  and 
without  means,  and  largely  dependent  upon  charity ;  that  since  the 
death  of  the  decedent,  her  husband,  she  had  been  almost  totally 
blind,  and  before  the  entry  of  the  decree  she  had  expended  the  small 
estate  left  by  him;  that  she  was  driven  to  do  so  by  dire  want,  and 
only  did  it  upon  the  promise  of  her  brother,  which  was  not  fulfilled, 
that  he  would  restore  such  suras  to  her  as  were  needed  for  her  sup- 
port,— Held,  that  an  order  should  not  be  made  pvmishing  her  con- 
tempt in  not  obeying  the  surrogate's  decree.  [8] 

Baucus  V.  Stover  (89  iV.  Y.)  followed.  [6] 

The  fact  that  a  surrogate's  decree  that  an  administratrix  has  funds  in  her 
hands  is  made  conclusive  by  Code  Civ.  Pro.  §  2552,  does  not  prevent 
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her  showing  that  she  is  without  funds,   in  a  proceeding  to  punish 
her  for  contempt.  [5,  7J 
(Decided  May  22,  1887.) 

Motion  to  punish  an  administratrix  for  her  contempt  in 
•disobeying  a  decree  directing  the  payment  of  money. 

The  opinion  states  the  facts. 

Boormaen  (&  Hamilton,  for  petitioners  and  application. 
£.  D.  Penjield,  for  administratrix,  opposed. 

Rollins,  Surr. — This  respondent  Mary  Battle,  is  the 
widow  of  the  decedent  and  the  administratrix  of  his 
-estate.  As  such  administratrix  she  filed  an  account  in  Sep- 
tember, 1885,  which  was  judicially  settled  by  a  decree  of 
this  court  entered  in  July,  1886, 

By  that  decree,  she  was  ordered  to  make  certain  pay- 
ments out  of  a  balance  of  estate  funds  adjudged  to  be  in 
her  hands.  This  order  she  has  not  obeyed ;  and  in  behalf 
•of  six  persons  claiming  to  be  aggrieved,  to  whom  she  was 
directed  to  pay  in  the  aggregate  the  sum  of  $169.89,  the 
surrogate  is  asked  to  imprison  her  for  contempt. 

Affidavits  have  been  filed  by  her  counsel  alleging 
that  she  is  of  the  age  of  fifty-five  years  ;  that  she  is  with- 
out means,  and  is  largely  dependent  upon  charity;  that 
since  the  death  of  her  husband  in  November,  1883,  she 
has  been  almost  totally  blind ;  that  before  the  entry  of  the 
decree  of  July,  1886,  she  had  expended  the  small  estate 
left  by  the  decedent ;  that  she  was  driven  to  this  course 
by  dire  want,  and  only  pursued  it  upon  promise  of  her 
brother— a  promise  which  he  has  not  fulfilled  and  has  been 
unable  to  fulfill— that  he  would  restore  to  her  such  sums 
as  she  might  be  compelled  to  use  for  her  support. 

The  proceeding  is  brought  under  section  2555  of  the 
Cotle  of  Civil  Procedure.  That  section  declares  that  a 
decree  of  a  surrogate  "  may  "  be  enforced  in  the  manner 
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therein  prescribed.     The  Legislature  has  made  use  of  this 
word   "may"   in  providing    by    section    12-il    for    the 

enforcement  of  judgments. 
[1]        It  was  held  by  our  court  of  last  resort,  upon  appeal 

from  the  supreme  court  of  the  second  department,  in 
Cochrane  v.  IngersoU  (73  N.  Y.  613),  that  an  application 
under  section  1241  to  punish  for  contempt  a  person  who  had 
willfully  neglected  or  refused  to  comply  with  the  direction 
of  a  jadgment,  was  addressed  to  the  discretion  of  the  court 
in  which  such  judgment  had  been  recovered. 

The  supreme  court,  at  special  term,  having  refused,  in 
the  case  just  cited,  to  enforce  its  judgment  by  imprisoning 
the  judgment  debtor,  its  action  was  sustained  on  appeal. 
Dykman,  J.,  pronouncing  the  general  term  opinion  (13 
Jlun,  368),  referred  to  the  provisions  of  section  20,  title 
13,  chapter  8,  part  3,  Revised  Statutes,  3  Banks'  6th  ed. 
841*  (to  the  effect  that  a  court  which  had  directed  the  im- 
prisonment, for  contempt  of  one  who  had  failed  to  comply 
mth  its  judgment  might  relieve  the  dehnquent  upon  as- 
certaining that  compliance  was  impossible),  and  approved 
Surrogate  Bradford's  suggestion  in  Doran  v.  Dempsey 
(1  Bradf.  490),  that  a  state  of  facts  which,  pending  one's 
imprisonment  in  contempt  proceedings,  would  justify  his 
unqualified  discharge,  would  equally  have  justified  the 
denial  of  an  apphcation  for  his  commitment,  if  it  had 
been  brought,  at  the  presentation  of  such  application,  to 
the  attention  of  the  court. 

The  doctrine  was  reiterated  in  Park  v.  Park  (18  Ilun^ 
466);  its  correctness  was  subsequently  questioned  in  Stro- 
bridge  v.  Strobridge  (21  Id.  288),  but  seems  to  have  been 
squarely  sustained  by  the  court  of  appeals  in  Cochrane  i). 
IngersoU  {supra). 

The  statute  above  cited  is  no  longer  in  force,  but  its 
provisions  have  been  substantially  re-enacted  in  section 
2286  of  the  Code  of  Civil  Procedure.  It  seems  to  me, 
therefore,   that  when    the    surrogate    is    asked    to  im- 

*2Ii.  8.  538,  §  30. 
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[^  prison  for  contempt  one  who  is  sho^vn  to  have  dis- 
obeyed a  decree  of  this  court,  he  is  not  bound  to  grant 
the  application  as  of  course,  but  should  grant  or  deny  it 
in  his  sound  discretion.  This  discretion  should  never  be 
exercised  in  favor  of  a  delinquent  executor  or  administra- 
tor, who  has  been  directed  to  make  payments  from 
moneys  previously  adjudged  to  be  in  his  hands,  and  who 
has  disobeyed  such  discretion,  except  under  extraordinary 
circumstances.  His  mere  inability  to  obey  such  direction 
at  the  time  it  is  sought  to  enforce  it  should  not  suffice  of 
itself  to  shield  him  for  commitment — especially  in  cases 
where  that  inabihty  has  been  occasioned  by  his  dishonesty 
or  his  willful  misappropriation  of  the  funds  committed  to 
his  hands  (Matter  of  Snyder,  34  Hun^  302 ;  affirmed,  103 

N.  Y.  178). 
P]  There  is,  indeed  an  intimation  in  the  opinion  of 
Dajstforth,  J.,  in  the  case  last  cited,  that  when  it  has 
been  shown  to  the  surrogate,  in  a  contempt  proceeding, 
that  an  executor  or  administrator  who  has  been  adjudged 
to  have  in  his  hands  funds  of  his  decedent's  estate,  has 
knowingly  neglected  to  obey  a  decree  for  a  payment  out 
of  such  funds,  the  surrogate  may  at  that  stage  terminate 
the  investigation  and  order  the  commitment  of  the  delin- 
quent. 

But  Judge  Dakfoeth  subsequently  says,  after  comment- 
ing upon  the  special  facts  of  the  case  before  him,  "  The 
surrogate  was  not  necessarily  concluded  by  these  bald  and 
uncorroborated  assertions  of  the  defaulting  executor,  and, 
as  the  question  is  not  only  to  be  determined  upon  evidence 
at  least  conflicting,  but  also  rests  in  discretion  which  has 
not  been  unfairly  exercised,  we  find  no  ground  on  which 
we  can  review  the  surrogate's  decision,"  citing  Cochrane 

V.  Ingersoll  (supra). 

[*]        This  language  seems  to  me  to  be  quite  inconsistent 

with  the  soundness  of  the  claim  of  counsel  for  the 

moving  party  in  the  case  at  bar,  that,  even  for  shielding 

herself  from  imprisonment  for  contempt,  the  respondent 
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cannot,  in  the  face  of  the  decree  of  July  15,  1886,  and  the 
provisions  of  section  2552  of  the  Code  of  Civil  Procedure, 
be  permitted  to  show  that  in  truth  and  in  fact  she  has  at 
all  times,  since  such  decree  was  entered,  been  utterly  una- 
ble to  obey  its  directions. 

If  such  be  the  legitimate  scope  and  eflfect  of  the  lan- 
guage of  section  2552  as  to  what  shall  constitute  "  con- 
clusive evidence"  of  sufficiency  of  assets,  it  must  follow 
that  when  this  court  has  once  directed  an  executor  or  ad- 
ministrator to  be  imprisoned  for  disobeying  a  decree  for 
the  payment  of  money,  this  same  "  conclusive  evidence  " 
must  render  it  forever  afterwards  powerless  to  grant  the 
offender  any  relief  under  section  2286   based    upon    his 

actual  liability  to  do  what  has  been  required  of  him. 
[5]  It  was  held  by  the  court  of  appeals,  in  Baucus  v. 
Stover  (89  JV.  Y.  1),  that  although  an  executor  is  de- 
P]  clared,  by  section  13,  title  3,  chapter  6,  part  2,  Re- 
vised Statutes  (3  Banks'  Yth  ed.  2296),  *  to  be  liable 
for  his  indebtedness  to  his  testator  ' '  as  for  so  much  money 
in  his  hands  at  the  time  such  debt  becomes  due, ' '  if  never- 
theless, "  he  should  be  wholly  unable  to  pay  the  money, 
in  pursuance  of  the  order  or  decree  of  the  surrogate,  on 
account  of  his  insolvency,  he  could  not  be  attached  and 
punished  for  contempt."  An  interpretation  of  section 
2552,  which  would  save  this  respondent  from  imprison- 
ment (assuming  that  the  statements  in  exoneration  of  her 
conduct  are  true)  is  in  line  with  the  interpretation  of  sec- 
tion 13,  which  has  the  sanction  of  our  highest  court  in 

Baucus  V.  Stover. 
['']  I  feel  warranted  by  the  authorities  above  cited  in 
applying  to  the  case  at  bar  the  test  which  Judge 
Dykman  applied  to  Cochrane  v.  Ingersoll,  viz. :  If  this 
respondent  was  actually  in  confinement  to-day  for  dis- 
obedience to  the  decree  here  sought  to  be  enforced,  and 
was  now  asking  to  be  discharged  because  of  her  inability 

*3R.  S.  84,  §13. 
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to  obey  its  directions,    \vould   her  application  commend 

itself  to  the  approval  of  the  court  ? 
[8]         I  think  it  would  and  should,  upon  the  papers  before 

me,  and  must,  therefore,  dismiss  the  present  proceed- 
ing, unless  the  moving  party  wishes  to  submit  affidavits 
in  opposition  to  those  presented  by  the  respondent,  or  to 
pursue  before  the  surrogate  an  inquiry  into  the  truth  of 
the  allegations  in  her  behalf. 


STAHL,  Appellant,  v.  WADSWORTH  and  Anothee, 
Respondents. 

SUPERIOE   COTJET  OF   BuFFALO,   GeNEEAL  TeEM,  JuLY,  1887. 

§  QQ- 

Attorney's  lien — TTA^n  notice  of  necessary — Efect  of  settlement  by  client. 

The  parties  to  an  action  have  a  perfect  right  to  settle  it,  even  though  the 
attorney  does  not  consent,  and  an  executed  settlement  is  binding 
upon  them.     [2] 

The  amendment  of  section  66  of  the  Code  of  Civil  Procedure, relating  to 

attorney's  liens, — made  in  1879,  did  not  provide  a  new  remedy  for  the 
enforcement  of  such  liens,  but  merely  extended  the  lien  so  that  it 
should  cover,  in  addition  to  taxable  costs,  any  agreed  compensation 
between  the  attorney  and  the  client ;  and  now,  as  well  before  such 
amendment,  a  notice  of  the  lien,  so  far  as  it  extends  beyond  taxa- 
>  ble  costs,  is  necessary  in  order  to  uphold  it  against  a  bona  fide  settle- 
ment between  the  parties.  [3,  18] 

Rooney  t).  Second  Ave  R.  R.  Co.  (18  N.  Y.  368);  p]  Wright  v.  Wright 
(70  Id.  98);  [*,  5]  Jenkins  t.  Adams  (23  Bun,  600);  p"]  McCabe  ». 
Fogg  (60  Hvm.  Pr.  488);  [8]  Tullis  v.  Bushnell  (65  Id.  465);  [9]  God- 
dard  r.  Trenbath  (24  Hun,  182);  [lO]  Wehle  v.  Conner  (83  N.  Y. 
231);  [11]  Williams  «.  IngersoU  (89  Id.  508);  [12]  A^Tiite  v.  Brady 
(4  Mmthly  Law  Bui.  39);  [13]  In  re  Bailey  (4  N.  Y.  Civ.  Pro.  140 ; 
aflf'd,  5  Id.  253);  ["]  followed. 

Lewis  T.  Day  (10  Weekly  Dig.  49);  [15]  Coster  v.  Greenpoint  Ferry  Co. 
(5  N.    Y.  Civ.  Pro.  146) ;  [16]   Moloughney  v.  Kavanagh  (3  Id.  353); 
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[17]  Naylor  «.  Lane  (5  Id.  149);  [16]  Smith  v.  Baum  (67  How.  Ft. 
267);  [17]  not  followed. 

Where  the  plaintiff  in  an  action  has  settled  with  the  defendant,  and 
thereafter  the  defendant  moves  to  discontinue,  and  the  motion  is 
opposed  by  the  plaintiff's  attorneys,  on  the  ground  that  they  have  a  lien 
for  compensation  upon  the  cause  of  action,  an  appeal  from  an  order 
granting  such  motion  should  not  be  taken  in  the  name  of  the  plaint- 
iff ;  the  proper  practice  in  such  a  case  is  for  the  attorney  to  move  to 
vacate  the  settlement  and  for  leave  to  prosecute  the  action  for  the 
lien,  or  to  prosecute  a  direct  proceeding  in  his  own  name  for  that  pur- 
pose. [19,  29] 

Dimick  v.  Cooley  (3  JST.  Y.  Civ.  Pro.  141);  [20]  Goddard  v.  Trenbath 
(24  Hun,  182) ;  [21]  Murray  v.  Jibson  (22  Id.  386);  [22]  TuUis  v. 
Bushnell  (65  How.  Pr.  465);  [23]  Smith  v.  Baum  (67  Id.  267);  [24] 
Coster  V.  Greenpoint  Ferry  Co.  (5  if.  T.  Civ.  Pro.  147);  [25]  La 
Blanche  v.  Kirkpatrick  (8  Id.  256);  [26]  followed.  Forstman  v. 
Schulting  (35  Hun,  504);  [27]  not  followed.  Wilber  v.  Baker  (24  Id. 
24),  [28]  distmguished. 

Instance  of  a  case  in  which  a  settlement  of  an  action  by  a  client  without 
his  attorney's  knowledge  was  held  not  in  fraud  of  the  attorney,  [i] 

(Decided  July  19,  1887.) 

Appeal  by  plaintiff  from  order  granting  motion  to  dis- 
continue action  upon  payment  of  costs. 

The  facts  are  stated  in  the  opinion. 

Spencer  Clinton  {Henry  L.  Lyon,  attorney),  for  plaint- 
iff-appeUant. 

George  Wadsworth,  defendant-respondent,  in  person. 
Hopkins  <&  White,  for  defendant-respondent,  White. 

Hatch,  J. — This  action  was  commenced  by  the  service 
of  a  summons  and  complaint  in  September,  1885.  The 
defendants  answered  separately.  Issue  was  joined  by  the 
service  of  a  reply  in  January,  1886.  Before  issue  was 
joined,  the  parties  settled,  defendants  paying  to  plaintiff 
the  sum  of  $1,001,  and  by  instrument  under  seal  bearing 
date  December  22,  1885,  acknowledged  that  day,  the 
plaintiff  released,  acquitted  and  discharged  the  defendants, 

Vol.  Xni.— 3. 


34  CIYIL  PROCEDUKE  REPORTS. 

Stahl  V.  Wadsworth. 

and  each  of  them,  from  all  liability  on  account  of  the 
demands,  and  cause  of  action  mentioned  and  set  forth  in 
the  complaint.  No  notice  of  such  settlement  was  given 
to  the  attorney  for  the  plaintiff,  by  the  defendants,  nor 
was  he  advised  from  any  source  of  such  settlement  until 
the  spring  of  1886.  Since  said  settlement,  the  defendant 
Wadsworth  has  served  an  amended  answer,  in  the  fourth 
count  of  which  he  alleges  he  has  paid  and  satisfied  the 
claim  of  the  plaintiff.  The  cause  has  been  referred  for 
trial  and  determination.  On  October  7,  1886,  the  defend- 
ants served  upon  the  plaintiff's  attorney  a  notice  stating 
that  the  action  had  been  settled ;  that  plaintiff  had  released 
the  cause  of  action  herein,  and  offered  to  pay  said  attorney 
his  taxable  costs  and  disbursements,  and,  also,  offered  to 
allow  judgment  to  be  entered  against  them  for  the  amount 
of  such  costs  and  disbursements  as  adjusted.  Said  attor- 
ney refused  to  accept  the  same,  and  on  January  9,  1887, 
he  served  upon  defendants  a  written  notice  that  he  had  a 
lien  upon  the  cause  of  action  to  the  extent  of  sixty  per 
cent,  thereof  as  compensation  for  his  services  in  the  action, 
and  that  he  should  not  recognize  payment  of  that  sum  to 
any  other  person.  No  other  notice  than  this  was  ever 
given.  Thereafter,  defendants  made  a  motion  in  this 
court,  upon  affidavits,  and  the  papers  and  proceedings,  for 
an  order  discontinuing  said  action,  upon  the  payment  of 
the  taxable  costs  and  disbursements  to  plaintiff's  attorney. 
On  the  hearing  of  said  motion  the  court  ordered  said 
action  discontinued  upon  payment  of  costs  and  disburse- 
ments.    Plaintiff  appeals  from  said  order  to  this  court. 

There  are  no  facts  stated  in  the  opposing  affidavits 
which  tend  in  any  manner  to  impeach  the  honajides  of  the 
settlement.  The  statement  that  "Wadsworth  did  not 
inform  the  attorney  for  the  plaintiff  until  some  time  after 
the  settlement  does  not  tend  to  show  fraud  upon  his  part, 
or  a  design  to  cheat  the  attorney  out  of  his  costs.  It 
appears  that  he  knew  nothing  about  the  attorney's  lien  dur- 
ing any  of  this  time,  or  until  the  attorney  served  his  notice 
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of  lien,  which  was  sometime  after.  When  defendants 
moved  to  give  effect  to  said  settlement,  they  offered  to 
pay  such  costs  as  the  law  gave  them  notice  that  the  attor- 
ney was  entitled  to. 
[*]  No  bad  faith  can  be  predicated  on  this.  The  state- 
ment that  "Wadsworth  would  fight  before  paying  to 
Lyon  fails  of  the  same  purpose ;  beside,  it  was  mere  hearsay 
and  not  entitled  to  be  received.  The  same  is  true  of  the 
alleged  statement  made  by  plaintiff  to  Ensign.  If  the 
attorney  desired  to  avail  himself  of  it  he  should  have  em- 
braced it  in  an  affidavit  made  by  plaintiff.  In  any  event 
it  was  not  shown  that  such  statement,  if  made,  was 
brought  to  the  knowledge  of  defendants.  The  claim  at 
the  foot  of  the  attorney's  affidavit,  that  Wadsworth  settled 
with  fuU  knowledge  and  in  fraud  of  the  attorney's  hen,  is 
no  statement  of  a  fact,  nor  are  there  appearing  facts  to 

sustain  it. 
[5^  The  authorities  which  should  determine  this  appeal 
are  numerous  and  conflicting  beyond  hope  of  recon- 
ciliation. It  seems,  however,  to  be  established  that  parties 
have  a  perfect  right  to  settle  suits,  even  though  the  attor- 
ney does  not  give  consent,  and  an  executed  settlement  is 
binding  upon  the  parties  to  it  (Coughhn  v.  IST.  Y.  C.  & 
H.  R.  R.  R.  Co.,  71  iT.  T.  443;  Root  v.  Van  Duzen,  32 

JE[wi,  63). 
P]  Previous  to  the  amendment  of  section  QQ,  Code  of 
Civil  Procedure,  an  attorney's  lien  only  attached  to 
the  judgment  obtained  in  the  action,  but  it  was  broad 
enough  to  cover  not  only  taxable  costs  but  any  agreed 
compensation  between  the  attorney  and  client    (Rooney 

V.  Second  Ave.  Ry.  Co.,  18  JV,  Y.  368). 
[*]        In  the  absence  of  notice  of  the  attorney's  lien,  a 
defendant  acting  in  good  faith  had  the  right  to  pay 
the  judgment  to  plaintiff,  and  was  protected  in  so  doing 
(Wright  V.  Wright,  TO  W.  Y.  98). 

In    the  above    case    the  court  affirmed  an  order  of 
the  general  term  reversing  an  order  of  the  special  term 


36  CIVIL  PROCEDURE  REPORTS. 

Stahl  V.  Wadsworth. 

Avhich  set  aside  satisfaction  of  a  judgment  to  allow  the- 
attorney  to  enforce  the  judgment  for  his  costs  and  counsel 

fees. 
[5]  These  cases  arose  before  the  amendment  of  1879, 
but,  unless  the  amendment  has  provided  a  new  remedy^ 
for  the  enforcement  of  the  hen,  the  doctrine  decided 
possesses  as  much  \'irtue  as  though  no  amendment  had  been 
adopted.  The  lien  existed  before  amendment  as  well  as 
after,  but  it  did  not  extend  to  the  cause  of  action   (Wright 

V.  Wright,  70  iV^.  Y.  98). 
[*]  The  hen  to  the  extent  to  which  it  had  been  carried 
■was  quite  as  effectual  before  as  after  the  amendment. 
Section  66  does  not  in  terms  declare  that  such  a  hen  shall 
exist,  even  though  a  honajide  settlement  be  made  without 
notice;  it  simply  says  it  shall  exist  as  to  the  cause  of 
action ;  by  enlarging  the  subject  to  which  it  shall  apply, 
it  does  not  change  any  of  the  steps  which  were  before- 
necessary  to  make  the  hen  effectual. 
[7]  In  Jenkins  v.  Adams  (22  Hun^  600),  the  general 
term,  first  department,  upon  a  claim  made  that  the 
amendment  itself  gave  the  notice,  say,  "Doubtless  it  was 
intended  to  confer  upon  the  attorney  the  same  rights,  with 
regard  to  the  cause  of  action,  as  he  had  previously  pos- 
sessed with  regard  to  the  judgment.  Now,  it  was  always 
the  rule  that  a  special  interest  in  the  claim  and  judgment 
could  only  be  protected  by  notice.  This  rule  is  equally 
apphcable  to  the  new  hen  upon  the  cause  of  action  created 

by  the  section  in  question." 
[8]        In  McCabe  v.  Fogg  (60  How.  Pr.  488),  the  supe- 
rior court  of  New  York,  Freedman,  J.,  held  that  this 
amendment  did  not  change  the  remedy  for  enforcing  the 
lien  from  what  it  had  previously  been,  with  the  single 
exception  that  it  was  not  now  necessary  to  show  fraud. 
[»]        In  Tullis  V.  Bushnell  (65  IIoio.  Pr.  465),  the  gen- 
eral term,  New  York  common  pleas,  held  that  the 
practice  was  the  same  as  before  the  amendment. 
[10]        In  Goddard  v.  Trenbath  (24  Hun,  182),  the  gen- 
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•era!  term,  second  department,  held  that  a  settlement 
made  in  good  faith  would  be  upheld,  the  defendant  having 
no  notice  of  the  attorney's  lien  at  tha  time  of  effecting  the 

settlement. 
C"]        In  Wehle  v.  Conner  (83  JST.  Y.  231),  Judge  Finch, 

in  speaking  of  attorney's  Hens,  said  :  "  Until  such  a 
lien  is  asserted  by  the  party  to  it,  the  judgments  are  the 
property  of  the  plaintiff  ;  without  notice  of  the  claim  the 

hen  cannot  be  enforced." 
.[12]        In  WiUiams  v.  IngersoU  (89  iV.    T.  508),  Judge 

Earle  writes  that  notice  of  the  existence  of  the  hen  is 
■only  needful  to  defeat  a  subsequent  bona  fide  payment  made 
by  the  debtor  (p.  522) — thus  clearly  implying  that  where 
the  debtor  had  in  good  faith  paid,  a  notice  of  the  Hen 
would  be  necessary,  or  he  would  be  discharged  from  Habil- 

ity. 
P]        White  V.  Brady  (4  JS^.  Y.  Monthly  Law  Bui.  39), 

holds  that  where  the  compensation  agreed  upon 
•exceeds  the  taxable  costs,  notice  to  the  opposite  party  is 

needful  in  order  to  protect  the  Hen. 
["]        In   re   Bailey   (4  W.    Y.    Civ.   Pro.    140),   the 

attorney  was  employed  to  defend  an  action,  and 
succeeded.  After  entry  of  judgment  the  attorney  gave 
notice  of  Hen.  The  plaintiff,  notwithstanding,  paid  to 
the  receiver  of  the  defendant ,  who  had  become  insolvent. 
On  petition  by  the  receiver  for  leave  to  obtain  the  money 
so  paid,  the  court,  denied  the  petition,  holding  that  the 
attorney's  right  to  the  costs  became  absolute  after  notice. 
The  decision  was  affirmed  on  appeal.     (5  JV.  Y.  Cw.  Pro. 

253). 

In  several  other  cases  cited  and  relied  upon  by  appel- 
lant, a  contrary  rule  has  been  estabHshed. 

[16]        Lewis  V.  Day  (10    Weekly  Dig.  49)  and  Coster  -y. 
Greenpoint  Ferry  Co.  (5  N.  Y.  Civ.  Pro.  146)*  arose 

in  the  city  court  of  Brooklyn ;  Justices  MoCue  and  Rey- 

*  The  decision  in  this  case  was  aflarmed  by  the  court  of  appeals  with- 
out opinion.    98  N.  Y.  660. 
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NOLDs,  sitting  at  special  term,  decided  that  the  amendment 
to  the  Code  gave  notice  of  the  lien,  and  that  a  settlement 

in  good  faith,  without  notice,  would  not  defeat  it. 
P*]        Moloughney  v.   Kavanagh    (general    term,    first 

department  [3  iT.  Y.  Civ.  Pro.  253]),  was  a  case 
where  an  attempt  was  made  to  set  off  a  judgment  obtained 
in  favor  of  the  defendant  against  a  judgment  obtained  in 
favor  of  the  plaintiff,  for  costs.  The  attorney  for  plaintiff 
claimed  a  lien  upon  the  costs,  which  was  upheld,  the  court 
holding  that  the  judgment  awarding  the  costs  only,  no 
notice  of  lien  was  necessary  to  be  given.     To  the  same 

effect  is  Naylor  v.  Lane  (5  iV.  Y.  Civ.  Pro.  149). 
,  [17]        Smith  V.  Baum  (67  Bow.  Pr.  267),  New  York  city 

court,  special  term,  holds  that  the  amendment  gives 
notice  of  the  hen  which  is  presumptively  the  taxable  costs, 
but  not  necessarily  so;  if  more,  it  may  be  determined  by 
the  court,  and  judgment  ordered  that  a  settlement  did  not 
affect  the  hen.  The  court  in  this  case  states  that  questions 
arising  in  enforcing  attorney's  hens  make  it  difficult  to 

dispose  of  them  by  any  fixed  rule. 
[18]        A  careful  examination  of  the  cases  leads  me  to  the 

conclusion  that  the  construction  to  be  given  the  amend- 
ment to  section  66,  is  not  to  change  the  rule  which  requires 
notice  to  be  given  of  the  attorney's  hen,  at  least  so  far  as 
his  lien  extends  beyond  the  taxable  costs.  The  weight  of 
authority  seems  clearly  to  preponderate  in  favor  of  such 
construction. 

The  right  of  the  plaintiff  to  appeal  (in  the  present  state 
of  this  case)  is  sharply  questioned  by  the  respondents. 
The  point  stated  is  that  the  plaintiff,  having  settled,  been 
paid  his  claim,  and  having  released  his  cause  of  action,  has 
now  no  standing  in  court ;  that  if  the  appeal  is  for  the 
attorney's  benefit,  he  is  not  entitled  to  prosecute  the 
action,  not  having  obtained  leave  of  the  court  for  that 
purpose.  That  the  plaintiff  has  settled  and  released  his 
cause  of  action  is  not  disputed.  It  is,  therefore,  difficult 
to  see  upon  what  principle  the  plaintiff  has  standing  to  be 
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heard.  By  his  own  act  he  acknowledges  satisfaction,  and 
when  defendant  seeks  to  avail  himself  of  such  act,  as  the 
law  provides,  he  appeals  from  the  order  which  gives  legal 
effect  to  his  action.  If  the  law  allows  plaintiff  to  appeal 
in  such  a  case,  it  is  in  a  somewhat  anomalous  state.  Pre- 
vious to  the  amendment  of  1879  the  practice  was  quite 
well  settled  that  the  plaintiff  was  concluded  by  his 
l^^]  release,  and  if  the  attorney  desired  to  proceed  he 
should  move  to  vacate  the  settlement,  obtain  leave  to 
prosecute  the  action  to  enforce  the  hen,  or  prosecute  a 
direct  proceeding  in  his  name  for  that  purpose  (Marshall 
V.  Meech,  51  JV.  Y.  140 ;  Rooney  v.  Second  Av.  R.  R.  Co. , 
supra;  Coughlm  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  71  If. 

Y.  443;  Pickard  v.  Yencer,  21  Hun,  403). 
[^]  Since  the  amendment,  authorities  are  not  infre- 
quent upon  each  side  of  this  question.  Mr.  Justice 
Barker,  in  Dimick  v.  Cooley  (3  iV,  Y.  Civ.  Pro.  141, 
general  term,  fourth  department)  has  said:  "It  (the 
order),  was  made  in  the  name  of  the  plaintiff,  and  she  had 
no  right  to  proceed  after  her  consent  to  a  discontinuance. 
After  such  settlement,  the  action  could  not  proceed  for 
any  other  purpose  than  to  allow  the  plaintiff's  attorney  to 
secure  and  collect  his  costs.  But  without  such  permission 
from  the  court  he  was  not  at  liberty  to  move  in  the  action 
for  any  purpose.  It  would  be  an  unwise  and  dangerous 
practice,  extremely  hazardous  to  the  rights  of  both  parties, 
to  allow  an  attorney  to  continue  the  action,  after  the  set- 
tlement of  the  parties,  without  first  obtaining  the  consent 
of  the  court,  that  he  may  proceed  for  that  purpose.  When 
such  permission  is  given,  it  is  the  duty  of  the  court  to 
direct  as  to  the  time  and  manner,  and  watch  the  proceed- 
ings and  doings  of  the  attorneys  so  as  fully  to  protect  the 
rights  of  both  parties,  and  not  unnecessarily  annoy  and 
embarrass  either." 

In  this  case,  after  the  settlement  was  had,  the  attorney 
attempted  to  obtain  judgment  in  the  actions,  at  special 
term,  and  the  court  not  only  denied  his  right  to  move 
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therein,  but  for  his  presumption  directed  that  he  pay  per- 
sonally $10  costs  of  motion  in  each  action.     The  law  of 

his  case  was  thus  effectually  settled. 
[21]  In  Goddard  v.  Trenbath  (24  Hun,  182),  the  gen- 
eral term,  second  department,  held  that  a  release  of 
the  cause  of  action  constituted  a  bar  to  the  further  prose- 
cution of  the  action,  and  that  the  attorney  must  first 
obtain  leave  of  the  court  to  further  prosecute  the  action 

for  the  enforcement  of  his  lien. 
[22]        In  Murray  v.  Jibson  (22  Hun,  386),   the  general 

term,  fourth  department,  reversed  an  order  setting 
aside  a  settlement  as  being  in  fraud  of  an  attorney's  lien, 
holding  that  the  plaintiff  could  not  be  relieved  from  her 
executed  agreement  because  her  attorneys  were  prejudiced. 
That  where  the  attorney  is  the  moving  party  he  should  be 

the  actor. 
[23]        In  Tullis  v.  Bushnell  (65  How.  Pr.  465),  the  New 

York  court  of  common  pleas,  general  term,  held  that 
before  the  attorney  can  prosecute  an  action  for  the  en- 
forcement of  his  lien,  after  settlement,  he  should  obtain 

leave  of  the  court  for  that  purpose. 
[24]        In  Smith  v.  Baum  (67  Him  Pr.  267),   the  New 

York  city  court  held  that  the  settlement  is  conclusive 
upon  the  plaintiff,  and,  if  made  before  issue  joined,  the 

attorney  should  obtain  leave  of  the  court  to  proceed. 
[25]        In  Coster  v.  Greenpoint  Ferry  Co.  {supra),  the  city 

court  of  Brookljrn  held  that  the  better  practice  is  for 

the  attorney  to  obtain  leave  of  the  court  to  proceed. 
[28]        In  La  Blanche  v.  Kirkpatrick  (8  N.  Y.  Civ.  Pro. 

256),  the  court  held  that  the  attorney  should  proceed 
to  enforce  the  lien  in  his  own  name,  and  not  in  the  name 

of  the  plaintiff. 
[2^^        A  contrary  doctrine  to  the  above  authorities  is 

found  in  Forstman  v.  Schulting  (35  Hun,  504).  The 
general  term,  first  department,  held  that  it  was  not  neces- 
sary for  the  attorney  to  first  obtain  leave  of  the  court  to 
prosecute  the  action,  refusing  to  follow  Goddard  v.  Tren- 
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bath  {supra),  holding  it  to  be  directly  in  conflict  with 
Wilbur  V.  Baker  (24  Ilun,  24),  and  Pickard  v.  Yencer  (10 
Weekly  Big.,  271;  S.  C,  21  Bun,  403)  that  these  cases 
were  entitled  to  most  weight  as  authority.  No  mention 
is  made  of  the  other  authorities  which  hold  the  doctrine 
^s  laid  down  in  Goddard  v.  Trenbath,  or  to  the  former 

practice. 
£28]        In  Wilbur  v.  Baker  there  was  a  fraudulent  design 

to  cheat  and  defraud  the  attorney  out  of  his  costs,  and 
the  court  held,  upon  the  authority  of  the  Pickard  case, 
that  the  attorney  had  the  right  to  prosecute  the  case  to 
judgment  notwithstanding  the  settlement.  It  is  difficult 
to  see  how  the  authority  cited  sustains  the  doctrine 
■claimed  for  it.  That  was  an  action  commenced  Novem- 
ber, 1878,  to  recover  damages  for  assault  and  battery; 
issue  was  joined  therein,  and  in  May  following,  the  attor- 
neys for  the  plaintiff  notified  the  defendant  that  they  had 
3j  Hen  upon  the  cause  of  action  for  their  costs  and  disburse- 
ments, and  they  would  not  recognize  a  settlement  made 
without  their  consent.  In  September  following,  the  parties 
settled,  and  the  plaintiff  gave  to  the  defendant  a  release 
and  receipt  for  the  sum  of  thirty  dollars,  acknowledged 
satisfaction  in  full  of  his  claim  and  authorized  the  entry 
of  an  order  of  discontinuance,  without  costs  to  either  party 
as  against  the  other.  Upon  the  receipt  and  stipulation  an 
order  of  discontinuance  was  entered.  Plaintiff's  attorneys 
had  no  notice  of  these  proceedings  until  the  circuit  after 
lue  settlement,  at  which  they  noticed  the  cause  for  trial 
and  placed  the  same  on  the  calendar.  On  making  dis- 
covery, plaintiff's  attorneys,  upon  affidavits  showing  the 
facts  as  above  stated,  and  also  that  plaintiff  was  insolvent, 
moved  for  and  obtained  an  order  to  show  cause  why  said 
settlement  and  order  of  discontinuance  should  not  be  set 
aside.  On  the  hearing,  the  court  granted  the  motion 
setting  aside  the  settlement,  stipulation  and  order  of  dis- 
continuance based  thereon.  The  plaintiff's  attorneys 
thereupon  entered  judgment  for  costs.     The  defendant 
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appealed.  The  general  term  held  that  the  settlement  was 
clearly  in  fraud  of  the  attorney's  lien,  that  they  had  the 
right  to  have  it,  and  the  order  of  discontinuance  set  aside 
to  enable  them  to  continue  the  action  and  recover  their 
costs,  but  that  they  were  irregular  in  entering  judgments 
for  costs.  The  order  of  the  court  was:  "Judgment  set 
aside,  and  order  modified  so  as  to  permit  the  plaintiff's 
attorneys  to  proceed  with  the  suit  in  the  name  of  their 
client  notwithstanding  the  settlement  and  stipulation." 
A  very  different  case  is  here  presented  from  the  one  which 
this  is  cited  to  sustain.  Here  the  attorney  did  apply  to 
the  court  to  have  the  settlement  set  aside,  and  when 
granted  nothing  stood  in  the  way  of  proceeding  with  the 
action. 

What  was  a  bar  to  proceeding  was  here  removed,  and 
the  action  stood,  as  to  the  attorney,  as  originally  com- 
menced.    Such  order  was  the  enabling  act  authorizing 

them  to  proceed.  Consent  was  obtained  from  the 
[29]   court  authorizing  the  attorneys  to  prosecute,  and  the 

general  term,  in  the  judgment  pronounced,  was  care- 
ful to  continue  the  consent  given.  It  is  difficult  to 
conceive  of  a  case  where  consent  is  applied  for  and  given, 
unless  this  be  one.  Instead  of  supporting  the  doctrine 
contended  for,  it  is  in  harmony  with  the  other  decisions  of 
the  same  court  upon  this  subject. 

I  am  convinced,  from  the  authorities  cited,  and  the 
reason  for  the  rule,  that  this  order  should  be  affirmed, 
upon  both  grounds,  as  herein  expressed,  with  $10  costs 
and  disbursements. 
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GEBHARD  and  another,  Respondents,  v.  SQUIER, 
ET  AL, ,  Appellants. 

SuPERiOE  Court  of  Buffalo,  General  Term,  July,  1887. 

§  531. 

Account — Practice  on  failure    to   serve   copy    upon   demand — Mff'ect   of 

such  failure. 

Section  531  of  the  Code  of  Civil  Procedure  has  not  changed  the  practice 
as  to  exchiding  evidence  for  failure  to  serve  copy  of  account  as  it 
existed  under  the  Code  of  Procedure. 

Where  a  party  to  an  action  fails  to  serve  a  copy  of  an  account,  sued  upon, 
but  not  set  forth  in  his  pleading,  the  proper  practice  is  for  the  parties, 
seeking  such  copy  to  make  application  to  the  court  by  motion  to  pre- 
clude such  party  from  giving  evidence  on  the  trial  of  his  demand. 
The  question  should  be  settled  before  trial,  and  it  is  not  error  to  admit 
evidence  of  an  account  notwithstanding  a  demand  for  a  copy  thereof 
has  been  made  and  disobeyed,  where  an  order  excluding  evidence  has 
not  been  secured. 

Where,  in  an  action  for  goods  sold  and  delivered,  the  defendants  demanded 
a  copy  of  the  plaintiffs'  account  and  they  failed  to  sei-ve  the  same,  and 
the  sale  of  the  goods  was  not  put  in  issue  nor  was  any  question  raised 
on  the  trial  involving  that  issue,  and  it  appeared  that  an  itemized 
account  of  the  plaintifEs'  demand  could  not  have  availed  the  defend- 
ant,— Held,  that  the  plaintiffs'  failure  to  serve  a  copy  of  the  accoimt 
did  not  require  the  exclusion  of  proof  thereof. 

(Decided  July  19.  1887.) 


iff. 


Appeal  by  defendants  from  judgment  in  favor  of  plaint- 

The  opinion  states  the  facts. 

Frank  E.  SicTdes,  for  defendants  appellants. 

Baker  amd  Sclvwa/rtz,  for  plaintiffs  respondents. 

Titus,  J.— The  plaintiffs  in  their  complaint  aUege  that 
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the  defendants  were  copartners,  and  that  between  July  "4, 
1885,  and  August  31,  1885,  he  sold  and  deUvered  to  the 
•defendants  certain  goods,  wares  and  merchandise  which 
were  of  the  agreed  price  and  value  of  $486.98.  The 
;answer  is  a  denial  of  the  copartnership  of  the  defendants, 
^nd  it  set  up  as  matter  of  defense,  that  on  July  1,  1885, 
i;he  partnership  then  existing  between  the  defendants  was 
•dissolved,  and  that  the  business  of  said  copartnership  was 
•continued  by  the  defendant  WiUiam  E.  M.  Frecknall,  and 
that  the  plaintiffs  had  notice  of  such  dissolution,  and  that 
the  goods,  wares  and  merchandise  mentioned  in  the  plaint- 
iffs' complaint  were  sold  and  credit  given  to  the  defend- 
ant Frecknall.  The  defendant  Parker,  only,  appears  to 
■defend.  A  demand  of  a  bill  of  particulars  of  the  plaintiffs' 
account  was  made,  which  the  plaintiffs  neglected  to  furnish, 
and  when  the  cause  was  on  trial,  the  defendants'  counsel 
objected  to  the  plaintiffs  giving  any  proof  of  the  sale  of 
the  goods  to  the  defendants,  on  the  ground  that  no  biU  of 
particulars  had  been  furnished  him,  of  the  plaintiffs' 
account ;  the  court  overruled  the  objection  and  allowed 
the  plaintiffs  to  make  proof  of  their  claim. 

It  appears  that  the  only  issue  tried  was  the  partnership 
of  the  defendants  at  the  time  the  goods  were  purchased. 
The  jury  passed  upon  that  question  adversely  to  the  defend- 
ants, and  gave  the  plaintiffs  a  verdict  for  the  amount  of 
their  claim.  The  sale  ot  the  goods  was  not  in  issue  under 
the  pleadings,  nor  was  any  question  raised  on  the  trial 
involving  that  issue.  In  the  light  of  the  facts  developed 
on  the  trial,  it  is  apparent  that  an  itemized  account  of  the 
plaintiffs'  demand  could  have  availed  the  defendants 
nothing,  as  neither  the  sale  nor  the  quantity  of  goods  was 
•questioned  by  them. 

The  practice  as  it  existed  under  the  old  Code  has  not 
been  changed  by  section  531  of  Code  of  Civil  Procedure 
•(Butler  V.  Mann,  9  Abb.  N.  C.  49 ;  Dwight  v.  Germania 
Life  Ins.  Co.,  84  N.  Y.  493). 

Under  the  old  Code,  the  proper  practice,  in  case  a  party 
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neglected  to  furnish  a  bill  of  particulars  on  demand,  was  to 
make  application  to  the  court  by  motion  to  preclude  such 
party  from  giving  evidence  on  the  trial,  of  his  demand. 
If  a  party  desires  to  prevent  the  giving  of  such  proof,  he 
should  have  the  question  settled  before  trial  (Kellogg  v 
Paine,  8  How.  Pr.  329). 

This  practice  has  been  uniformly  pursued  by  the  supe 
rior  court  of  New  York,  and,  so  far  as  I  am  able  to  learn,, 
by  the  supreme  court. 

This  is  the  better  practice,  as  all  parties  will  then  know 
just  what  facts  the  evidence  wiU  be  directed  to  prova 
(Dowdney  v.  Volkening,  37  N.  Y.  Super.  [5  J.  &  S.'\  313^ 
Moore  v.  BeUoni,  42  /<^.  [10  J.  <&  S.]  184). 

I  think  the  judge  on  the  trial  of  this  cause  committed 
no  error  in  allowing  the;  plaintiffs  to  make  this  proof, 
without  having  first  furnished  the  defendant  with  a  bill  of 
particulars.  * 

The  judgment  appealed  from  should  be  affirmed,  witk 
costs.  ! 


MARTIN  ET  AL.  V.  GOULD. 

New  Yokk  Court  of  Common  Pleas,  Special  Teem, 
March,  1874. 

§  1013. 

Reference — WTien  not  ordered  in  action  by  attorney  for  professional  services.. 

A  compulsory  reference  cannot  be  ordered  in  an  action  by  an  attorney  to- 
recover  for  professional  services  where  his  bill  of  particulars  consists 

*  See  as  to  bill  of  particulars  and  copies  of  account  in  general,  note 
on  Bill  of  Particulars,  2  y.  Y.  Civ.  Pro.  240;  also  cases  referred  to  in 
Digest  to  volumes  1  to  10  of  these  reports,  10  iV.  Y.  Civ.  Pro.  337,  et  seq.; 
and  as  to  questions  considered  in  the  opinion  above  reported.  Note  oa 
Bill  of  Particulars,  2  N.  Y.  Civ.  Pro.  at  p.  347  ;  Williams  v.  Fay  (N.  Y. 
City  Ct.  Sp.  T.),  Daily  Beg.  Aug.  28,  1883. 
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of  but  three  items  of  charges,  notwithstanding  one  of  them  includes 
several  items  of  services  in  one  matter. 

Where  numerous  items  of  services  were  all  directed  toward  the  advance- 
ment or  consummation  of  a  particular  object,  for  which  a  gross  sum 
is  claimed,  and  none  of  them  were  the  subject  of  a  specific  charge  as 
matter  of  independent  indebtedness,  an  independent  estimate  of  the 
value  of  appropriate  remvmeration  for  such  items  of  services,  are 
available  only  for  the  purpose  of  furnishing  secondary  or  indirect 
evidence  for  the  gross  charge  of  the  entire  services.  However  numerous 
the  facts  to  be  proven,  they  still  in  their  aggregate  consist  of  but  a 
single  item  to  be  arranged  in  the  accoimt. 

In  a  case  where  a  compulsory  reference  may  be  directed,  the  ordering  of  it 
is  discretionary  with  the  court  and  ;  where  in  an  action  by  attorneys 
for  services  alleged  to  have  been  rendered,  many  of  the  services 
rendered  were  not  within  the  ordinary  scope  of  an  attorney's  employ- 
ment, a  reference  may  properly  be  denied. 

{Decided  March  3,  1874.) 

Motion  for  reference  upon  the  ground  that  the  trial 
will  involve  the  examination  of  a  long  account. 

The  facts  appear  in  the  opinion. 

Augv^tus  F.  Smith,  for  plaintiff  and  motion. 

Oeorge  Owens  and  John  Graham,  for  defendant, 
opposed. 

Robinson,  J. — In  this  case,  which  is  an  action  for  work, 
labor  and  services  performed  by  plaintiffs  as  attorneys  and 
counsel,  the  bill  of  particulars  consists  of  but  three  items  of 
charges,  and  the  case  is  clearly  not  referable  unless  the  last 
item  (being  a  gross  sum  of  $75,000)  can,  for  the  purpose  of 
this  application  ,be  deemed  resolvable,  as  matter  of  account, 
into  the  different  items  of  service  detailed  in  the  bill  of 
particulars  and  on  which  the  subject  of  the  gross  charge  is 
based  and  which  would  necessarily  become  the  matter  of 
separate  inquiry  on  the  trial.  It  has  been  determined  in  this 
case  that  the  item  is  not  an  aggregate  charge  for  separate 
acts  and   services  which  in   themselves  are  matters  of 
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distinct  estimate  or  value.  A  motion  has  been  made  in 
this  case  for  an  amendment  of  the  bill  of  particulars,  requir- 
ing a  statement  of  the  specific  value  of  each  service,  the. 
plaintiff  having  on  request  declined  to  do  so ;  and  this  being 
denied,  the  general  term  on  appeal  affirmed  such  decision, 
necessarily  regarding  the  service  as  continuous  and  single 
and  constituting  an  entire  item  of  charge  founded  upon  a 
gross  estimate  of  the  value  of  all  that  had  been  done. 
This  charge,  therefore,  could  not  have  arisen  upon  trans- 
actions in  respect  to  which  there  were  separate  contracts, 
expressed  or  implied,  such  as  would  arise  upon  the  purchase 
of  distinct  bills  of  goods  or  on  employment  in  separate 
matters  of  service,  which  would  constitute  legally  distinct 
items  of  charge  {Ang.  on  Lim.  §  148 ;  Secor  -y.  Sturgis,  16 
N.  Y.  548,  and  cases  cited). 

To  establish  this  item,  the  different  coming  and  going, 
writings  of  letters,  consultations,  &c.,  involved  in  the 
charge,  were  all  directed  toward  the  advancement  or 
consummation  of  a  particular  object,  and  all  such  as  are 
specified,  were  advisedly  directed  to  that  end.  None  were 
the  subject  of  a  specific  charge  as  matter  of  independent 
indebtedness ;  and,  whatever  estimate  of  value  or  of  ap- 
propriate remuneration  may  be  attributed  to  any  or  either  of 
such  items  of  service,  it  only  furnishes  secondary  or  indirect 
evidence  for  the  establishment  or  fixing  of  that  of  the 
gross  charge  for  the  entire  service.  Such  being  the  charac- 
ter of  the  particulars  of  evidence  to  sustain  the  entire 
claim,  however  numerous  the  facts  to  be  proven  they  still 
in  their  aggregate  constitute  but  a  single  item  to  be 
arranged  in  the  account  (Swift  v.  WeUs,  2  How.  Pr.  79 ; 
Miller  v.  Hooker,  2  Id.  171 ;  Freeman  v.  Atlantic  Ins.  Co. , 
13  Abh.  Pr.  124;  Sharp  v.  Mayor,  &c.,  18  How.  Pr.  213). 
An  examination  of  the  cases  referred  to  by  plaintiffs' 
counsel  (Masterton  v.  Howell,  10  Abh.  Pr.ll8;  Thomson 
V.  Seimer,  40  How.  Pr.  246)  wiU  be  seen  to  hold  nothing 
to  the  contrary. 

The  ordering  of  a  reference  is  in  discretion  ;  and,  while 
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I  regard  the  investigation  of  the  merits  of  an  item  as  to  the 
value  of  a  lawyer's  bill  peculiarly  appropriate  for  trial  before 
.an  intelligent  referee  and  member  of  the  profession,  the 
claim  founded  on  it  is  upon  such  detailed  matter  of  service, 
many  of  which  are  not  within  the  ordinary  scope  of  an 
attorney's  employment,  I  regard  the  subject  as  more 
appropriate  for  investigation  by  a  jury. 
Motion  denied,  with  $10  costs  to  abide  the  event. 


VAN  SLYCK  V.  INGERSOLL. 

New  Yoek  Court  of  Common  Pleas,  Special  Term,  Octo- 
ber, 1887. 

§  1013. 

Reference — When  not  ordered,  becattse  not  involving  a  long  account. 

A  compulsory  reference  will  not  be  ordered  on  the  ground  that  a  long 
accomit  is  involved,  in  an  action  brought  by  an  attorney  to  recover 
for  professional  services,  where  a  gross  amount  is  claimed  therefor, 
notwithstanding  the  bill  of  particulars  shows  a  large  number  of 
items  of  services  performed  and  the  answer  is  a  general  denial. 

Martin  v.  Grould  {ante,  p.  45),  followed. 

{Decided  October  21,  1887.) 

Motion  by  plaintiff  for  an  order  directing  a  reference 
of  the  issues  in  this  action  for  hearing  and  determination. 

This  action  was  brought  by  the  plaintiff,  an  attorney 
and  counselor-at-law,  to  recover  the  sum  of  $47,050,  a 
balance  alleged  to  be  due  him  for  professional  services 
rendered  the  defendant,  intermediate  December  1,  1886, 
and  March  1,  1887,  and  for  moneys  laid  out  and  expended 
by  the  plaintiff  for  and  on  account  of  the  defendant  in  and 
about  the  performance  of  such  services.    Issue  was  joined 
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on  September  10,  1887,  by  the  service  of  an  answer  con- 
taining substantially  a  general  denial.  The  affidavit 
upon  which  the  motion  was  made,  besides  reciting  these 
facts,  set  forth,  ' '  that  the  trial  of  the  issues  joined  in  said 
action  will  necessarily  require  the  examination  of  a  long 
account  on  the  part  of  the  plaintiff ;  that,  in  pursuance  of 
the  retainer  of  the  plaintiff  by  the  defendant,  this  depon- 
ent prepared  papers,  attended  to  different  legal  proceed- 
ings in  court  and  elsewhere,  attended  to  different  matters 
relating  not  only  to  his  litigation  with  Mr.  E.  Post  and 
another,  as  shown  in  the  bill  of  particulars  hereinbefore 
served  upon  defendant's  attorney,  but  to  the  interests* 
involved  as  between  himself  and  his  son  James  H.  Inger- 
soll and  one  Seymour,  and  was  engaged  with  other 
attorneys  and  parties  representing  different  interests, 
and  advised  the  defendant  in  matters  relating  to  the 
settlement  of  the  said  controversy ;  examined  many  legal 
questions  regarding  the  rights  of  the  defendant;  pre- 
pared and  assisted  in  the  preparation  of  several  contracts 
and  assignments ;  that  the  items  of  plaintiff's  service  are 
very  numerous,  and  covered  several  pages  in  deponent's 
book  of  accounts,  and  the  said  bill  of  particulars 
consists  of  numerous  items  of  separate  and  independent 
charges  and  credits ;  that  in  addition  some  of  the  items 
are  made  up  of  a  series  of  services,  each  of  which  might 
have  been  the  subject  of  a  specific  charge,  and  each  of 
which  will  have  to  be  separately  inquired  into  and  deter- 
mined on  the  trial ;  that  the  trial  wiU  not  involve  questions 
of  law." 

Austin  E.  Presavnger,  for  plaintiff  and  motion. 
John  L.  N.  Hunt,  for  defendant,  opposed. 

Allen,  J. — The  biU  of  particulars  in  this  action  does 
not  disclose  such  an  account  as  would  justify  me  in  order- 
ing a  compulsory  reference  under  section  1013  of  the  Code 

Vol.  Xni.-4. 
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of  Civil  Procedure  (see  Martin  v.  Gould,  a  case  similar  to 
this,  opinion  of  Robinson,  J.,  filed  March  3,  1874,  not 
reported).* 

Motion  denied,  with  $10  costs  to  abide  the  event. 


In  ee  rath  burn,  Landlord,  Respondent,  v.  WEBER, 
Tenant,  Appellant. 

Superior  Court  of  Buffalo,  General  Term,  July,  1887. 

§§2240,  2241,  2243. 

Summary  proceedings — WTien  affiadvit  of  service  of  precept,  etc.,  insuffi- 
cient. 

An  affidavit  of  the  service  of  a  precept  in  summary  proceedings  to 
recover  the  possession  of  real  property  is  insufficient  where  service  is 
not  personally  made,  if  it  merely  avers  service  of  the  precept,  without 
stating  whether  a  copy  of  section  2341  of  the  Code  of  Civil  Procedure 
was  indorsed  upon  it  at  the  time  of  such  service,  and  a  judgment 
entered  upon  such  proof,  must,  on  appeal,  be  reversed. 

To  render  a  judgment  in  summary  proceedings  effectual,  all  the  steps 
must  be  carefully  taken  and  all  the  commands  of  the  statute  literally 
obeyed. 

Where  a  precept  in  summary  proceedings  is  served  other  than  personally 
it  has  no  effect  unless  a  copy  of  section  3241  of  the  Code  of  Civil 
Procedure  is  indorsed  upon  it,  and  no  person  is  bound  to  obey  its 
mandate  notwithstanding  it  contains  all  the  essentials  of  a  valid 
precept. 

{Decided  July  19,  1887.) 

Appeal  from  judgment  of  the  municipal  court  of  the 
city  of  Buffalo  dispossessing  the  appellant  from  demised 
premises  for  non-payment  of  rent. 

The  opinion  states  the  facts. 

John  C.  IluhheU,  for  tenant,  appellant. 

Tracy  C.  Becker,  for  landlord,  respondent. 

*  See  opinion  referred  to  reported  ante,  p.  45 
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Hatch,  J. — This  is  an  appeal  from  a  judgment  of  the 
municipal  court  of  the  city  of  Buffalo,  dispossessing  a 
tenant  of  demised  premises  for  non-payment  of  rent.  The 
question  presented  upon  this  appeal,  has  been  before 
decided,  by  this  court  (Miller  v.  Schmidt,  not  reported). 

Counsel  for  respondent  strenuously  insists  that  the 
decision  is  wrong,  and  in  consequence  thereof  a  re-exam- 
ination of  this  question  has  been  had.  Such  examination 
leads  me  to  the  conclusion  that  the  former  decision  must' 
be  upheld,  and  the  judgment  appealed  from  reversed.  The 
question  arises  Upon  the  sufBciency  of  the  affidavit  of 
service  of  the  copy  precept  required  to  be  served.  The 
affidavit  in  question  is  as  follows : 

' '  Erie  County,  City  of  Buffalo,  ss.  : 

' '  Maria  Kathburn  being  duly  sworn  says.  That  on 
the  18th  day  of  January,  1887,  she  served  the  annexed 
precept  upon  John  Weber,  by  delivering  a  copy  thereof 
at  his  dwelling-house  in  the  city  of  Buffalo,  where  the 
premises  described  in  said  precept  are  situated,  to  his  vnfe, 
Mrs.  Weber,  a  person  of  about  thirty-nine  years  of  age, 
who  resided  there,  and  that,  at  the  time  of  said  service,  the 
said  John  Weber  was  absent  from  his  said  residence. 

Maeia  Kathburn." 
Sworn  before  me  this  20th 
day  of  January,  1887. 

O.  W.  YoLGEE,  Notary  Public. 

This  affidavit  appears  attached  to  the  precept,  upon 
which  is  indorsed,  among  other  things,  a  copy  of  section 
2241,  Code  of  Civil  Procedure. 

It  is  noticed  that,  as  far  as  mere  statements  go,  the 
affidavit  is  limited;  the  affiant  says  she  has  served  the 
precept,  nothing  more. 

It,  therefore,  becomes  necessary  to  inquire  what  the 
paper  is  which  the  affiant  states  was  served.  Section  2238 
Code  of  Civil  Proceedure  provides  for  a  precept  and  its 
contents  so  far  as  applicable  to  this  case.     It  must  be  as 
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follows:  "  The  judge  or  justice,  to  whom  a  petition  is 
presented,  .  .  .  must  thereupon  issue  a  precept,  directed  to 
the  person  or  persons  designated  in  the  petition  as  being  ia 
the  possession  of  the  property,  and  requiring  him  or  them 
forthwith  to  remove  from  tne  property,  describing  it,  or 
to  show  cause,  before  him,  at  a  time  and  place  specified  in 
the  precept,  why  possession  of  the  property  should  not  be 
dehvered  to  the  ^petitioners.  .  .  .  The  precept  must 
be  returnable,  not  less  than  three,  nor  more  than  five  days 
after  it  is  issued. " 

Other  than  this  there  is  no  statute  which  adds  to  or 
takes  from  the  contents  of  a  precept  issued  under  this  act, 
either  by  way  of  indorsements  pr  otherwise.  Having 
issued  the  precept,  the  next  step  is  its  service.  How  shall 
it  be  served  ?  Section  2240  Code  Civil  Procedure,  makes 
answer: 

First.  "  By  dehvering  it  to  the  person  to  whom  it  is 
directed." 

Second.  If  the  person  to  whom  it  is  "  directed  resides 
in  the  city  or  town  in  which  the  property  is  situated,  but 
is  absent,  then  service  may  be  made  by  delivering  a  copy 
thereof,  at  his  dwelhng-house,  to  a  person  of  suitable  age 
and  discretion,  who  resides  there ;  or  if  no  such  person  can, 
with  reasonable  diligence  be  found  there,  .  .  .  then  by  de- 
livering a  copy  of  the  precept  at  the  property  sought  to  be 
recovered,  either  to  some  person  of  suitable  age  and  dis- 
cretion residing  there,  or,  if  no  person  can  be  found  there,  to 
any  person  of  suitable  age  and  discretion  employed  there. " 

Third.  If  service  cannot  be  made  as  above  prescribed, 
then  it  maybe  made  "  by  affixing  a  copy  of  the  precept 
upon  a  conspicuous  part  of  the  property." 

The  service  made  in  the  case  under  consideration,  if 
made  at  all,  falls  under  the  second  subdivision.  When 
the  service  is  made  otherwise  than  personally,  certain 
other  obligations  are  imposed,  which  are  provided  for  in 
section  2241  Code: 

First.  Upon  the  person  to  whom  the  precept  is  deliv- 
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ered,  who  must  without  any  avoidable  delay,  deliver  it  to 
the  person  to  whom  it  is  directed,  if  he  can  be  found  in 
the  same  town  or  city ;  or  if  he  cannot  be  found  therein  then 
to  his  agents,  and  if  neither  can  be  found  after  the  exer- 
cise of  reasonable  dihgence,  then  before  the  time  when  the 
precept  is  returnable,  the  person  must  make  a  written 
statement,  indorsed  thereon,  that  after  the  exercise  of 
reasonable  dihgence,  he  or  she  is  unable  to  find  either  the 
person  to  whom  the  precept  is  directed  or  his  agent, 
within  the  town  or  city.  A  person  who  willfully  violates 
these  provisions  is  guilty  of  a  misdemeanor,  and  if  the 
person  receiving  the  precept  is  a  tenant,  he  not  only 
becomes  guilty  of  a  misdemeanor,  but  forfeits  to  his  land- 
lord the  value  of  three  years'  rent  of  the  premises  occupied 
by  him. 

Second.  Of  the  person  who  makes  service  of  the 
precept  the  following  is  required :  "  A  copy  of  this  section 
must  be  indorsed  upon  each  copy  of  a  precept,  served 
otherwise  than  personally  upon  the  person  to  whom  it  is 
directed. ' '  This  statute  in  its  nature  is  not  only  highly 
penal,  but  a  willful  violation  subjects  the  person  to  indict- 
ment and  criminal  punishment.  Under  such  circumstances 
it  is  hardly  necessary  to  call  attention  to  those  authorities 
which  hold  that  these  statutes  must  be  strictly  construed 
and  every  act  required  to  be  done  must  be  literally  per- 
formed, for  under  this  statute  such  rule  is  suggested 
without  authority.  It  is  at  once  apparent  why  the  section 
of  the  Code  is  required  to  be  indorsed  upon  the  copy 
served  (not  the  precept).  It  w-as  evidently  intended  to 
bring  sharply  to  his  attention  the  duties  which  the  law 
then  imposed  upon  him,  and  thus  put  him  in  active  motion, 
and  to  accelerate  his  movements,  hold  up  before  his  view 
habihty  to  punishment  by  imprisonment.  A  home  is 
liable  to  be  broken  up,  valuable  property  rights  may  be 
summarily  destroyed,  hence  the  necessity  for  an  active, 
dilligent  effort.  All  of  the  steps  must  be  carefuUy  taken, 
the  commands  of  the  statute  literally  obeyed.     Suppose 
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no  notice  is  indorsed  upon  the  copy  precept  served,  and 
the  person  upon  whom  it  was  served  does  nothing  to  call 
the  attention  of  the  person  to  whom  it  is  directed  to  it, 
although  he  well  knew  where  he  was.  Would  he  be 
Uable  for  the  penalties  imposed  by  this  statute?  Could  he 
be  tried  and  punished  by  indictment  ?  Clearly  not.  His 
being  bound  to  know  the  law  would  not  apply,  for  the 
law  says  in  this  manner  you  shaU  call  my  attention  to  it, 
and,  until  you  obey  the  law,  you  impose  no  duty  upon  me ! 
Without  the  notice,  the  copy  served  is  no  more  than  waste 
paper  when  served  in  this  manner,  and  no  person  is 
bound  to  obey  its  mandate,  notwithstanding  it  contains 
all  the  essentials  of  a  valid  precept. 

The  evident  policy  of  the  law  is  to  secure  notice  to  be 
given  the  tenant  of  the  proceeding,  and  the  presumption 
arises  that  such  precept,  with  the  notice  indorsed  thereon 
has  been  delivered  to  the  person  to  whom  it  is  directed 
when  the  perons  to  whom  it  was  delivered  fails  to  appear 
and  indorse  thereon  that  the  tenant  or  his  agent  cannot  be 
found ;  and  this  fact,  coupled  with  a  proper  affidavit  of  ser- 
vice of  the  precept,  when  personally  served,  and  with  an  affi- 
davit of  the  proper  service  of  a  copy  of  the  precept,  with  the 
section  of  the  Code  indorsed  thereon,  confere  jurisdiction 
upon  the  magistrate  to  proceed  to  judgment.  JS'othing  short 
of  this  will  satisfy  the  statute.  This  leads  to  an  inquirj'-  as  to 
the  proof  required  of  the  service  of  the  precept.     It  is  found 

'  in  section  2243,  Code  Civil  Procedure:  "At  the  time  when 
the  precept  is  returnable,  the  petitioners  must,  unless  the 
adverse  party  appears,  make  due  proof  of  the  service  there- 

'  of,  showing  the  time  and  the  place  and  manner  of  service  • 
and,  unless  service  was  made  personally  upon  the  adverse 
party,  or"  by  affixing  a  copy  of  the  precept,  the  name  of 
the  person  to  whom  a  copy  of  the  precept  was  delivered 
if  his  name  can  be  ascertained  with  reasonable  diligence." 
Due  proof  of  the  service  requires  the  service  of  such  paper 
as  the  law  has  provided  shall  be  shown.  In  this  case  the 
affidavit  of  service  clearly  states  that  affiant  served  a  copy 
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of  the  precept — but  the  notice  required  to  be  indorsed  upon 
the  copy  precept  left  with  a  person  upon  the  premises  forms 
no  part  of  the  precept ;  it  need  never  contain  it,  either  by 
indorsement  or  otherwise.  The  copy  precept,  to  be  effec- 
tual, as  we  have  already  seen,  must  have  it  indorsed,  and 
* '  due  service ' '  requires  not  only  that  the  copy  be  served, 
but  that  the  notice  was,  when  served,  indorsed  as  the  law 
requires,  else  it  fails.  This  affidavit  falls  short  of  what  the 
statut  erequires.  The  test  appUed  by  counsel  for  respond- 
ent is,  that  the  affiant  would  be  liable  to  an  indictment  for 
perjury  should  it  appear  that  the  precept  was  indorsed  (as 
in  this  case  it  is),  with  the  section  of  the  Code,  while  the 
copy  served  was  not.  Tested  by  this  standard,  I  think  he 
must  faU,  for  the  reason  that  affiant  swears  that  she  served 
the  annexed  precept,  etc.  An  examination  of  the  paper 
annexed  shows  a  precept  full  and  complete,  it  also  shows 
more,  but  to  that  this  affidavit  is  silent.  So  far  as  the 
affiant's  affidavit  goes,  it  is  an  absolute  verity.  How  then, 
can  it  be  said  that  she  is  guilty  of  perjury  ?  If  such  is  the 
law,  then  a  person  can  be  convicted  of  perjury  for  stating 
the  truth.  Suppose  that  this  precept  was  indorsed  with 
another  section  of  the  Code,  and  the  affidavit  contained  the 
same  statement  as  here.  Could  it  be  seriously  argued  that 
she  served  a  copy  of  the  precept,  and  that  upon  it  was 
indorsed  the  section  appearing,  and  that  if  it  did  not  appear 
indorsed  upon  the  copy  served,  that,  therefore,  the  affiant 
was  guilty  of  perjury  ?  It  may  be  claimed  that  this  illus- 
tration is  no  test,  being  entirely  foreign  to  the  subject 
matter.  But  in  a  legal  sense  it  is  just  as  much  a  part  and 
lot  of  the  precept  as  the  notice  required  to  bs  indorsed  upon 
the  copy  precept  served,  by  section  2241  Code.  The  reason- 
ing of  Judge  Grover  in  People -y.  Matthews  (38  iV.  Y.  451), 
sustains  the  views  here  advanced.  There  is  no  hardship  in 
this  rule ;  parties  can  as  well  make  a  proper  affidavit  of 
service  as  a  proper  precept.  In  this  case,  the  affidavit  is 
defective  in  not  stating  that  not  only  was  the  copy  precept 
served  but  that  the  notice  required  to  be  indorsed  thereon 
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was  there  when  served.     The  judgment  must  be  reversed, 
with  costs. 


In  ee  Petition,  etc.,  of  HENRY  LEWIS  MORRIS, 

FOE  LEAVE  TD  ACCOUNT  AS  TeUSTEE,  ETC. 

BOWERY  SAYINGS   BANK  and  Anothee,  Respond- 
ents, V.  HAIGH,  Appellant. 

SUPEEME   COTJET,  FlEST   DePAETMENT,  GeNEEAL   TeEM, 

Jlt^,    1887. 

§§14,  2266  ej5  56^.,  2284. 

Contempt — When  remedy  by  action  and  by  special  proceeding  concurrent — • 
Ammint  ofjine — How  costs  and  expenses  determined. 

Where  an  order  made  directed  a  trustee  and  a  corporation,  whichever 
might  be  in  possession  of  a  certain  trust  estate,  to  ascertain  and  sepa- 
rate from  the  effects  of  such  a  estate  the  properties  belonging  to  a 
decedent  at  the  time  of  her  death,  convert  the  same  with  all  conven- 
ient speed  into  cash,  pay  therefrom  a  ceilain  claim,  and  deliver  the  bal- 
ance to  her  administrator, — Held,  that  the  trustee,  having  proceeded  in 
accordance  with  the  mandates  of  the  order  and  made  an  adjustment 
with  the  company  which  in  effect  did  separate  the  trust  estate  and  its 
assets  from  the  property  of  the  cprporatiou,  and  having  actually 
received  the  same,  could  derive  no  benefit  from  the  uncertainty  in 
the  order  as  to  the  obligation  to  make  a  separation  and  pajTnent  being 
upon  him  or  the  company;  that  having,  acquired  the  property,  his 
duty  was  absolute  to  comply  with  the  direction  of  the  order  for  pay- 
ment, [i] 

Where,  in  such  a  case,  by  the  failure  of  a  trustee  to  pay  the  indebtedness, 
the  creditors  are  deprived  of  $9,375.76  and  the  administrator  is  deprived 
of  the  sum  of  $2,093.72,  the  court  is  wairanted  in  punishing  the  mis- 
conduct of  the  trustee  in  disobeying  the  order  in  imposing  a  fine  to 
this  extent  upon  him.  [2] 

Instance  of  a  case  in  which  a  commitment  for  contempt  sufficiently 
recited  that  a  right  or  remedy  had  been  impaired,  impeded  or  pre- 
judiced, p] 


CIVIL  PROCEDUEE  REPORTS.      57 

In  re  Morris. 

A  civil  contempt  may  be  punished  by  the  imposition  of  a  fine  sufficient 
to  indemnify  the  party  for  the  actual  loss  or  injiu-y  proved,  when  the 
case  is  not  one  where  the  law  specially  prescribes  that  an  action  may 
be  maintained  to  recover  damages  for  the  loss  or  injury,  [4]  and  it  is 
not  sufficient  to  protect  the  party  against  proceedings  and  punishment 
as  for  a  contempt  that  an  action  may  on  general  principles  be  main- 
tained for  the  same  cause.  [*] 

The  statute  authorizing  the  imposition  of  a  fine  by  way  of  indemnity  for 
loss  sustained  by  a  civil  contempt,  does  not  provide  for  the  addition  to 
the  amoimt  of  the  loss,  as  a  part  of  the  fine,  of  the  costs  and  expenses 
of  the  proceedings ;  [5,7]  although  it  does  authorize  such  addition 
where  the  fine  is  imposed  in  a  case  where  there  has  not  been  any  loss 
or  injury  established;  [5]  but  in  the  former  case  by  great  liberality  of 
construction,  it  seems,  the  costs  and  expenses  may  be  included  in  the 
fine.  [8] 

In  fixing  the  amount  of  a  fine  for  a  civil  contempt  there  is  no  authority 
for  the  allowance  of  a  counsel  fee  as  a  part  of  the  expense  of  the  pro- 
ceeding, [9, 13]  and  no  more  should  be  added  to  the  fine  where  it  is 
imposed  by  way  of  indemnity  than  legal  costs  and  expenses  of  the 
proceedings.  [13] 

Sudlow  v.  Knox,  (7  Ahb.  Pr.  N.  8.  411);  [H]  People  ex  rel.  Woolf  v. 
Jacobs  (5  Hun,  428 ;  afE'd,  66  N.  Y.  8);  [13]  Power  «.  Village  of 
Athens  (19  Hun,  165),  [13]  followed  ;  Van  Valkenburgh  «.  Doolittle  (4 
Abb.  N.  C.  73),  distinguished.  [lO] 

To  warrant  the  allowance  of  any  sum  for  costs  and  expenses  in  a  proceed- 
ing to  punish  for  contempt,  they  should  be  legally  ascertained  and 
inserted  in  the  order  adjudging  the  party  in  contempt  before  it  is 
entered  and  the  party  is  committed  to  prison  ;[14]  it  is  too  late  to 
rectify  the  proceeding  in  this  respect  on  appeal.  [14] 

{Decided  June  18,  1887.) 

Appeal  by  William  F.  Haigh  from  an  order  adjudging 
him  in  contempt  in  failing  to  make  payments  out  of  certain 
trust  funds  pursuant  to  a  former  order  made  in  this  mat- 
ter and  fining  him  the  amount  of  the  payments  so  directed 
to  be  made  and  directing  his  commitment  until  the  pay- 
ment of  such  fine. 

The  order  of  commitment  recited  the  making  of  an 
■order  requiring  said  Haigh  to  make  such  payments,  the 
service  of  an  order  to  show  cause  why  he  should  not  be 
punished  for  contempt  in  disobeying  the  same,  the  making 
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of  an  order  of  reference  on  such  motion  to  take  proof  in 
regard  to  the  facts  and  report  the  same  to  the  com*t  with 
the  opinion  of  the  referee,  and  the  making  of  such  a  report 
with  an  opinion  by  the  referee  that  Haigh  should  be  pun- 
ished for  such  contempt ;  ordered  that  the  report  of  said 
referee  be  confirmed  in  all  things,  and  adjudged  that  the 
said  Haigh  was  guilty  of  the  misconduct  alleged  against 
him  and  of  a  wiUful  contempt;  also  "  that  the  aforesaid 
misconduct  of  said  Wm.  F.  Haigh  was  calculated  to  and 
did  defeat,  impair,  impede  and  prejudice  a  right  or  remedy 
of  the  petitioners,  the  Bowery  National  Bank  of  New 
York  and  Richard  Hamilton  as  administrator  of  Eliza  Y. 
Haigh,  deceased,  who  were  parties  to  the  proceeding  in 
which  this  application  was  made.  It  also  adjudged  ' '  that 
through  the  said  misconduct  of  said  Wm.  F.  Haigh  the 
petitioner,  the  Bowery  National  Bank  of  New  York, 
has  sustained  loss  and  damage  to  the  amount  of 
$9,375.76  and  interest  thereon  from  July  7, 1886;  and  that 
petitioner,  Richard  Hamilton,  as  administrator  of  Eliza  V. 
Haigh,  deceased,  has  sustained  loss  and  damage  to  the 
amount  of  $2,093.42,  and  interest  thereon  from  July  7, 
1886,  and  that  the  petitioners  have  sustained  a  further  loss 
of  $1,250,  being  the  proper  costs  and  expenses  of  this 
proceeding,"  It  further  ordered  and  adjudged  that  said 
Haigh  be  fined  said  amounts,  and  directed  his  commitment 
to  the  common  jail  of  the  city  of  New  York,  until  the 
payment  thereof. 

Other  facts  are  stated  in  the  opinion. 

Jajnea  R.  Angel,  for  Haigh,  trustee,  appellant. 
Before  the  appellant  can  be  justly  adjudged  guilty  of 
contempt  in  disobeying  the  said  order,  it  must  be  shown 
that  he  was  in  actual  possession  of  the  trust  estate.  .  .  . 
*'  The  proceedings  for  contempt  ?ive  stricti  juris  and  all  the 
rights  of  the  defendant  must  be  preserved.  And  no  con- 
viction should  be  had  unless  upon  clear  evidence." 
McComb  iJ.  Weaver,  11  Hun,  272;  Van  Valkenburgh  v. 
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Doolittle,  4  Ahh.  JS'.  C.  72 ;  Fischer  v.  Raab,  81  iV.  Y. 
235 ;  Slater  v.  Merritt,  72  Id.  268  ..  .  The  order  adudg- 
ing  the  trustee  guilty  of  contempt  is  erroneous  in  law, 
because  it  inflicts  a  greater  fine  than  any  amount  shown, 
or  attempted  to  be  shown,  as  coming  into  his  hands.  .  . 
A  fine  cannot  be  imposed  arbitrarily  and  capriciously; 
it  must  have  a  basis  upon  proof  of  damages  or  injury. 
Simmonds  v.  Simmonds,  6  WeeJdy  Dig.  263 ;  Sudlow  v. 
Knox,  7  Ahh.  Pr.  JV.  S.  412 ;  De  Jonge  v.  Brenneman, 
23  Ilun,  332;  Clark  v.  Benninger,  75  iV.  Y.  344.  There  is 
no  authority  in  law  or  in  justice  for  the  infliction  of  a 
fine  in  payment  of  a  counsel  fee,  although  called  by  the. 
name  of  "  costs  and  expenses,"  and  committing  a  person 
to  jail  until  the  same  is  paid  .  .  .  The  order  herein 
adjudging  the  said  Haigh  guilty  of  contempt  directs  that 
he  could  be  confined  m  the  common  jail  until  Mr,  Marvin's 
counsel  fee  of  $1,000  is  paid.  This  is  harsh  and  oppressive, 
People  ex  rel.  Woolf  v.  Jacobs,  5  Ilun,  428 ;  66  N.  Y.  8 ; 
Sudlow  V.  Knox,  7  Ahh.  Pr.  N.  8.  412.  "  The  costs 
should  be  those  fixed  and  allowed  by  statute,  and  not  those 
which  are  usually  called  counsel  fees,  which  rest  in  discre- 
tion." Matter  of  Jacobs,  49  How.  Pr.  378;  Albany  City 
Bank  'y.  Schermerhorn,  9  Paige,  372 ;  Tinkney  v.  Lang- 
don,  60  How.  Pr.  184;  19  Hun,  171.  The  order  herein 
was  probably  issued  under  section  2281  of  the  Code, — which 
contemplates  that  both  the  order  and  commitment  must 
specify  in  what  particular  respect  the  rights  or  remedies  of 
the  petitioners  have  been  prejudiced,  defeated  or  impaired 
by  the  acts  of  the  accused.  This  the  commitment,  notably 
does  not  state.  It  must  show  the  nature  of  the  contempt. 
The  order  recites  an  alleged  neglect  of  duty  on  the  part  of 
the  trustee;  his  refusal  to  pay  the  petitioners  a  sum  of 
money  never  m  his  possession ;  but  it  nowhere  shows  how 
any  act  of  the  appellant ' '  was  calculated  to,  or  actually 
did,  defeat,  impair,  impede,  or  prejudice  the  rights 
or  remedies  of  the  petitioners."  People  ex  rel.  Walters 
V.  Connor,  15  Ahh.  Pr.  N.   S.  433;  DeWitt  v.  Dennis, 
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80  How.  Pr.  131  ;  Matter  of  Clark,  2  iT.    Y.  Ilonthly 
Law  Bui.  30. 

James  JR.  Marvin,  for  Bowery  National  Bank  and  an- 
other, respondents. 

Mr.  Haigb,  in  his  arguments  on  motion  in  this  case, 
has  urged  his  inability  to  comply  with  the  order  of  the 
court.  This  inabihty  was  caused  by  his  o^\ti  wrongful  act, 
and  cannot  be  urged  as  an  excuse.  53  iV.  Y.  404;  10  Ahh. 
Pr.  JSr.  /S'.  97 ;  6  Run,  267;  13  Hun,  368.  .  .  .  The  court 
has  power  to  punish  Mr.  Haigh  for  his  disobedience  as  for 
a  contempt,  l^o  judgment  could  be  entered  against  him 
and  no  execution  could  issue.  He  could  only  be  punished 
by  way  of  contempt.  By  his  misconduct  the  right  and 
remedy  of  the  petitioners  were  not  only  impaired,  impeded 
and  prejudiced,  but  were  actually  defeated.  He  was  guilty 
•of  a  disobedience  of  the  lawful  mandate  of  the  court. 
His  conviction  and  imprisonment  for  a  contempt  were 
proper  and  lawful.  Code  Civ.  Pro.  §§  14,  2266,  2281, 
2284,  2285;  Seaman  v.  Duryea,  11  iV^.  Y.  324;  Park -y. 
Park,  18  Hun,  466,  468;  aff'd  in  80  W.  Y.  156.  He  was 
properly  fined  in  the  amount  of  petitioner's  claim,  and  with 
all  the  expense  of  the  proceeding,  including  counsel  fee. 
75  iT.  Y.  344;  4  Abh.  W.  C  72. 

Daniels,  J. — The  proceeding  was  commenced  by  the 
petition  of  the  trustee  Henry  Lewis  Morris  for  the  settle- 
ment of  his  accounts  and  to  be  allowed  to  resign  his  posi- 
tion as  trustee  of  an  estate  for  the  benefit  of  Ehzabeth  B. 
Haigh.  By  the  trust  she  was  entitled  to  the  income  of 
the  trust  estate  during  her  life.  Her  husband  had  made 
notes  upon  which  she  was  the  indorser,  which  were  held  by 
the  Bowery  National  Bank  of  New  York. 

Gn  July  23,  1880,  an  agreement  was  made  for  the 
management  of  the  affairs  or  business  of  the  trust  by  the 
New  York  "Wire  and  Wire  Eope  Company,  and  the  pay- 
ment by  it  out  of  the  income  of  the  trust,  to  the  extent  of 
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$11,000,  to  the  bank  in  satisfaction  of  this  indebtedness. 
While  the  proceedings  were  pending  Morris  was  discharged 
as  the  trustee,  and  the  appellant  was  appointed  in  his 
place,  and  he  afterwards  acted  as  such  under  the  trust  deed. 
The  company  paid  upon  the  notes  the  sum  of  $7, 119. 8a 
out  the  of  undrawn  profits  of  the  trust.  It  failed  after  that 
to  make  any  further  payments. 

Mrs,  Haigh  died  on  January  6,  1881,  and  Eichard 
Hamilton  was  appointed  the  administrator  of  her  estate. 
In  the  course  of  the  Droceedings  a  reference  was  ordered 
to  take  and  state  the  accounts  of  the  former  trustee  and  of 
the  trust  estate.  That  reference  was  executed,  and  reports 
made  by  the  referee  which,  with  certain  modification  not 
requiring  to  be  noticed  were  confirmed  by  the  court.  It 
then  appeared  that  there  was  due  to  Mrs.  Haigh  from  the- 
trust  estate  the  sum  of  $17,339.95  less  the  sum  already 
mentioned,  which  had  been  paid  to  the  Broadway  National 
Bank,  the  balance  then  appearing  being  $10,222,81.  Out 
of  this  balance  it  was  determined  that  the  residue  of  the 
indebtedness  to  the  bank  should  be  paid,  and  an  order 
was  made  upon  the  referee's  report  adjusting  the  state  of 
the  account  and  to  which  the  appellant  was  a  party.  It 
was  directed  by  the  court : 

"That  the  said  "William  F.  Haigh,  trustee,  and  the  New 
York  Wire  and  Wire  Eope  Company,  whichever  may  be- 
in  possession  of  the  trust  estate,  is  hereby  ordered  and 
directed  to  ascertain  and  separate  from  the  effects  of  the 
said  trust  estate  the  assets  and  property  therein  belonging 
to  the  said  Eliza  V.  Haigh,  deceased,  at  the  date  of  her 
death,  and  to  convert  the  same  with  all  convenient  speed 
into  cash,  and  to  pay  therefrom  the  claim  of  the  Bowery 
National  Bank,  mentioned  in  said  report,  so  far  as  the 
same  may  be  applicable,  and  any  balance  thereof,  which 
may  remain  after  the  payment  of  said  claim,  he  thereupon- 
pay  and  deliver  to  Eichard  Hamilton,  administrator  of 
the  said  Eliza  Y.  Haigh,  deceased,  intestate. ' '  And  it  was 
for  his  failure  to  comply  with  this  direction  that  he  was 
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fined  by  the  order  from  which  the  appeal  has  been  brought, 
and  afterwards  committed  to  prison. 

After  such  failure,  the  bank  and  the  administrator  of 
the  estate  of  Eliza  V.  Haigh  presented  a  petition  to  the 
court  setting  forth  the  omission  of  the  appellant  to  comply 
with  this  direction,  and  alleging  against  him  the  misap- 
propriation of  the  moneys  applicable  under  the  decree 
to  the  payment  of  this  indebtedness,  and  asking  for  his 
pimishment  for  the  alleged  contempt  arising  out  of  such 
violation  of  the  order  of  the  court.  The  proceedings  were 
referred  to  a  referee,  before  whom^  two  different  hearings 
took  place,  and,  by  the  evidence  given  upon  the  hearings, 
it  was  made  to  appear  that  the  appellant  had  settled  with 
the  Wire  and  "Wire  Rope  Company  and  had  received  notes 
for  this  balance,  together  with  interest  upon  it,  and  had 
used  these  notes  in  the  purchase  of  a  majority  of  the 
stock  of  the  company.  The  notes  were  afterwards  paid 
by  the  company,  which  was  shown  to  have  been  solvent 
at  the  time  when  the  settlement  took  place,  but  no  part 
of  their  proceeds  was  paid  either  to  the  bank  or  the  admin- 
istrator. 

The  appellant  claimed  by  way  of  excuse  that  he  was 
obUged  to  hypothecate  the  notes  in  this  manner  through 
an  understanding  with  the  officers  of  the  company  at  the 
time  when  they  were  received,  but  that  has  been  so  far 
contradicted  as  to  deprive  his  statement  of  all  weight  and 
effect  as  evidence.  The  statement  of  two  of  the  witnesses 
is  to  the  effect  that  the  settlement  was  entirely  voluntary, 
without  any  condition  being  exacted  on  the  part  of 
the  company  that  the  notes  should  be  used  as  security 
for  the  payment  of  the  purchase  price  of  the  stock. 
The  stock  itself  was  not  purchased  of  the  company,  but 
from  another  person  having  possession  of  the  shares, 
and  claiming  and  appearing  at  the  time  to  be  their 
owner.  Taking  the  notes  in  this  manner  was  not  strictly 
a  compliance  with  the  direction  of  the  court,  but,  as 
the  company  was  solvent  and  afterwards  paid  them,  no 
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injury  resulted  from  this  act  to  either  of  these  claimants. 
The  proceeds  of  the  notes  would  have  supplied  the 
trustee  with  all  the  funds  that  were  required  to  comply 
with  the  order  and  satisfy  and  extinguish  the  indebted- 
ness due  to  the  bank,  and  to  pay  the  balance  remaining 
due  to  administrator  of  the  estate.  And  using  the  notes 
for  another  and  different  purpose,  and  thereby  depriv- 
ing himself  of  the  power  to  appropriate  their  proceeds 
to  these   objects,    was   a   violation   of  so   much  of  the 

order  as  has  already  been  mentioned. 
P]        It  has  been  objected  that  the  order  was  uncertain 

in  the  obhgation  which  it  imposed  by  reason  of  the 
direction  being  that  the  trustee,  or  the  company,  which- 
ever might  be  in  possession  of  the  trust  estate,  was  ordered 
and  directed  to  ascertain  and  separate  it,  etc.  But  the 
trustee  can  derive  no  benefit  from  this  uncertainty  in  the 
order,  for  he  proceeded  according  to  its  mandate  and 
made  an  adjustment  with  the  company,  which  in  effect 
did  separate  the  effects  of  the  trust  estate  and  its  assets 
from  the  property  of  the  corporation.  Those  effects  he  in 
this  way  actually  received,  and  the  assets  belonging  to  the 
intestate  were  also  included  in  these  notes.  And  after 
having  proceeded  to  that  extent  under  the  order,  and 
acquiring  the  property  to  which  it  related,  he  deprived 
himself  from  afterwards  objecting  to  this  direction  as  being 
of  too  uncertain  a  character  to  require  him  to  observe  it. 
When  he  had  proceeded  so  far  and  obtained  the  securities 
upon  which  the  money  was  afterwards  reahzed,  by  which 
he  could  have  discharged  the  obligations  imposed  upon 
him  by  this  portion  of  the  order,  his  duty  was  absolute  to 
comply  with  its  directions  for  payment.  He  failed  to 
discharge  that  duty,  and  it  was  for  that  failure,  and  after 
an  ample  opportunity  afforded  to  him  for  a  hearing,  that 
the  fine  was  imposed  upon  him  for  which  he  has  been 

imprisoned.  This  fine  amounted  in  the  aggregate  to 
[^    the    sum    of    $11,469.18,   and  it  included  no  more 

than  the  $10,222.81  for  which  notes  were  received  by 


04  CIYIL  PROCEDUKE  REPORTS 

In  re  Morris. 

him,  *  and  interest  upon  that  amount  down  to  the  10th  of 
January,  1887,  when  the  order  imposing  the  fine  and 
directing  his  commitment  was  made.  The  proof  was 
ample,  estabhshing  the  fact  that  the  petitioners  had  sus- 
tained loss  and  injury  to  this  extent  by  this  misconduct  of 
the  trustee.  There  was  then  remaining  unpaid  to  the 
bank  the  sum  of  $9,375.76,  and  the  balance  to  the  admin- 
istrator of  $2,093.72.  They  Avere  deprived  of  these  sums 
by  the  misconduct  of  the  trustee,  and  the  court  was 
accordingly  warranted  by  section  2281:  of  the  Code  of 
Civil  Procedure  in  imposing  a  fine  to  this  extent  upon  the 
trustee  for  the  violation  and  disobedience  of  its  preceding 
order,  which  at  all  times  after  it  was  made  remained  in 

full  force  and  effect. 
P]        This    order  was    not    deficient    in    the    requisite 

adjudications  that  the  misconduct  of  the  trustee 
' '  was  calculated  to  and  did  defeat,  impair,  impede  and 
prejudice  a  right  or  remedy  of  the  petitioners,"  for  it 
contained  that  express  adjudication.  And  the  evidence 
taken  before  the  referee  and  contained  in  the  affidavits, 
together  with  his  report,  fully  maintained  this  concllision 
of  the  court.  And  that  was  sufficient  by  way  of  proof  of 
damages  to  secure  the  support  of  this  section  of  the  Code, 
as  well  as  to  comply  with  the  authorities  cited  upon  this 
subject  (Tinkey  v.  Lahgdon,  60  How.  Pr.  180 ;  De  Jonge 
V.  Brenneman,  23  Hun,  332 ;  Clark  v.  Binninger,  75  JSl.  Y. 

344. 
[*]        This  section  of  the  Code  of  Civil  Procedure  has 

authorized  the  imposition  of  a  fine  sufficient  to 
indemnify  the  party  for  the  actual  loss  or  injury  proved, 
when  the  case  is  not  one  where  it  has  been  specially 
prescribed  by  law  that  an  action  may  be  maintained  to 
recover  the  damages  for  such  loss  or  injury.  There  is  no 
special  provision  providing  for  the  maintenance  of  an 
action  to  recover  the  damages  arising  in  this  case.  And  it 
is  not  sufficient  to  protect  the  party  against  proceedings 
and  punishment  by  way  of  contempt,  that  an  action  may, 
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on  general  principles,  be  maintained  for  the  same  cause. 
It  is  clearly  evinced  by  this  section  of  the  Code,  that  pro- 
ceedings by  way  of  contempt  and  the  right  to  maintain 
an  action  may  be  concurrent,  for  it  has  declared  that  the 
payment  and  acceptance  of  the  fine  will  constitute  a  bar 
to  an  action  by  the  aggrieved  party  to  recover  the  damages 
for  the  loss  or  injury.  To  legally  answer  the  proceeding 
because  of  the  right  to  maintain  an  action  for  damages,  it 
must,  according  to  the  preceding  portion  of  the  section,  be 
a  case  where  the  law  has  specially  prescribed  an  action  as 
the  means  of  redress.  That  is  not  this  case,  for  no  special 
provision  has  been  suggested  or  found  restricting  the  party 
to  an  action  in  a  case  of  this  description.  The  misconduct 
of  the  trustee  was  such  as  to  include  a  clear  and  palpable 
violation  of  the  direction  contained  in  the  order  made  for 
the  benefit  of  the  petitioners,  and  it  was  attended  with 
such  a  degree  of  loss  and  injury  to  them  as  will  be  no 
more  than  compensated  by  the    fine    which  the  court 

imposed  upon  him. 
[5]        A  more  serious  difficulty  is  presented  by  the  appeal 

arising  out  of  the  imposition  of  the  sum  of  $1,250 
upon  the  trustee  by  way  of  costs  and  expenses.  The 
section  of  the  Code  to  which  reference  has  been  made  has 
not,  by  its  language,  authorized  such  an  addition  to  the 
fine  itself.  It  has  provided  for  no  more,  where  actual 
loss  or  injury  may  be  estabhshed,  than  the  imposition  of 
"a  fine  sufficient  to  indemnify  the  aggrieved  party." 
The  court  has  not  been  directed  by  anything  contained  in 
the  section  to  add  to  that  fine  a  further  amount  to  defray 
costs  and  expenses.  That  power  has  been  supplied  by  the 
succeeding  portion  of  the  section,  but  in  the  language 
creating  it  the  authority  by  this  language  has  been  applied 
only  to  the  class  of  cases  where  no  actual  loss  or  injury 
may  be  shown,  and  where  the  court  may  punish  the  party 
in  contempt  by  a  fine  not  exceeding  the  sum  of  $250, 
together  with  the  amount  of  the  complainant's  costs  and 
expenses. 

Vol.  XIII.— 5. 
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[^]  In  this  respect  the  directions  differ  from  those 
contained  in  the  preceding  law,  for  that  provided  for 
the  imposition  of  a  fine  by  way  of  indemnity  for  the  actual 
loss  and  injury,  including  also  the  costs  and  expenses  of 
the  proceedings. 

It  was  further  provided  where  no  actual  loss  or  injury 
might  be  established,  as  it  has  also  been  by  this  section  of 
the  Code,  that  .there  the  fine  should  not  exceed  $250  over 
and  above  the  costs  and  expenses  of  the  proceedings.  In 
the  compilation  made  by  the  Code,  it  will,  therefore,  be 
seen  that  a  material  omission  has  been  made  from  the 
statute,  as  it  was  enacted  and  made  a  part  of  the  preced- 
ing law  (3  R.  S.  6  ed.  841,  §§  20,  22). 
\J]  The  power  contained  in  the  Code  to  award  costs 
has  not  been  expressly  given  as  part  of,  or  in  addition 
to,  the  authority  to  impose  the  fine  to  indemnify  the  loss 
or  injury.  But  the  power  to  fine  in  that  case  has  been 
expressly  limited  to  the  loss  or  injury  caused  by  the 
misconduct.  It  prescribes  the  extent  of  the  punishment 
for  the  act  of  contempt.  And  its  language  delegating 
that  power  was  so  employed  in  the  revised  statutes.  If 
a  larger  signification  could  be  given  to  its  language,  then 
there  would  have  been  no  necessity  for  providing,  as  was 
then  done,  that  the  costs  and  expenses  might  be  added  to 
such  fine. 

In  forming  that  statute,  this  addition  was  expressly 
made  to  it.  And  that  discloses  the  understanding  of  the 
legislature  to  have  been  that  without  it  the  costs  and 
expenses  could  not  be  added  to  the  fine  for  indemnity. 
As  it  was  necessary  then,  it  seems  to  be  equally  so  now, 
for  this  section  of  the  Code  in  providing  for  the  fine  by  way 
of  indemnity,  has  so  far  made  use  of  the  same  language  as 

was  contained  in  the  preceding  law. 

[8]        It  may  be  by  great  liberaUty  of  construction,  if  that 

shaU  be  allowable  in  the  class  of  cases  in  which  a  party 

may  be  punished  for  a  contempt,  that  the   provision  in 

this  section  of  the  Code  for  costs  and  expenses  should  be 


CIVIL  PKOCEDURE  REPORTS.  67 


In  re  Morris. 


extended  so  far  as  to  include  the  class  of  cases  provided 
for  by  the  preceding  portion  of  the  section,  where  actual 
loss  and  injury  have  been  produced.  There  certainly  is  no 
good  reason  why  the  costs  and  expenses  should  not  in 
those  cases  be  added  to  the  punishment  of  the  party  in  con- 
tempt. And  perhaps  as  broad  a  construction  as  that  should 
be  given  to  this  section  of  the  Code,  even  at  the  risk  of 
straining  the  language  used  by  the  legislature.  But  this 
case  does  not  require  a  definite  determination  of  this  point, 
for  this  authority,  if  it  can  be  held  to  exist,  has  been  here 

exceeded.  The  objection  has  been  made  by  the 
P]     counsel  for  the  trustee  that  no  authority  existed  for 

the  allowance  of  a  counsel  fee,  and  in  that  he  is  sup- 
ported by  the  decided  cases.  It  is  true  that  a  diiferent 
view  was  taken  of  the  provisions  of  the  Revised  Statutes 

concerning  the  allowance  of  costs  in  these  proceedings, 
[10]  in  Yan  Yalkenburgh  v.  Doolittle,  4  Ahb.  iY   C.  72. 

But  in  that  decision  the  prevailing  authorities  affecting 
this  subject  were  not  brought  to  the  attention  of  the  court. 
If  they  had  been,  a  different  decision  upon  it  must  have 

been  made,  for  it  was  held  by  the  court  of  appeals  in 
["]     Sudlow  V.  Knox,  7  Abh.    Pr.   N.  S.  412,  that  a 

counsel  fee  could  not  be  allowed  as  part  of  the  costs 
and  expenses  of  such  a  proceeding.     And  that  decision 

was  followed  in  People  v.  Jacobs  (5  Hun,  428; 
[13]  affirmed,  m  IST.  Y.  8.     And  also  in  Power  v.  Village 

of  Athens,  19  Hun,  165,  171).  These  cases,  it  will 
also  be  remembered,  were  decided  under  the  Revised 
Statutes,  which  contained  an  express  provision  allowing 
the  imposition  of  costs  and  expenses.  But  they  will  be 
appUcableto  and  determine  the  effect  of  this  section  of 
the  Code,  if  it  shall  be  construed  to  have  so  far  preserved 
the  authority  of  the  court  as  to  permit  the  costs  and 
expenses  of  the  proceedings  to  be  added  to  the  fine  imposed 
by  way  of  indemnity  for  actual  loss  or  injury. 

They  certainly,   hoAvever,   will  justify  no  more  than 
that,   and  that  falls    very  far  short    of    sustaining    the 
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allowance  included   in  the   order.     To   that   extent,  the 
trustee  has  legal  ground  for  complaint.     ]S^o  more  in  any 

view  should  have  been  added  to  the  fine  for  the  indem- 
[13]     nity  of  the  parties  than  the  legal  costs  and  expenses  of 

the  proceedings.  The  order  should,  therefore,  be  modi 
fied  by  reversing  so  much  of  it  as  directs  the  payment  by 

the  trustee  of  this  sum  of  $1,250. 
[1*]        To  warrant  the  allowance  of  any  sum  for  costs  and 

expenses  they  should  have  been  legally  ascertained 
and  inserted  in  the  order  before  it  was  entered  and  the 
trustee  was  committed  to  prison.  It  is  too  late  to  rectify 
that  part  of  the  proceeding  now,  and  the  order  should, 
therefore,  be  so  far  only  affirmed  as  to  include  the  fine 
imposed  upon  the  trustee.  For  the  non-payment  of  that, 
he  Avas  properly  committed  to  prison  under  the  authority 
of  section  2285  of  the  Code  of  Civil  Procedure.  For  it 
has  directed  where  the  misconduct  consists  of  an  omission 
to  perform  an  act  or  duty  which  it  is  3^et  in  the  power  of 
the  offender  to  perform,  he  shall  be  imprisoned  only  until 
he  has  performed  it  and  paid  the  fine  imposed.  By  the 
final  order,  what  he  is  required  to  do  is  to  pay  the  fine 
itself,  which  will  perform  the  act  or  duty  he  omitted  to 
perform,  and  in  which  his  misconduct  consisted.  But  as 
the  order  is  affirmed  in  part  only,  it  should  be  without, 
costs  of  the  appeal 

Van  Brunt,  P.  J.,  and  Baetlett,  J.,  concurred. 
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WILSON,  ET  AL.,  Respondents,  v.  RYDER,  Appellant. 

City  Court  of  New  York,  General  Term,  October,  1887. 

§585. 

Arrest — Effect  of  judgment  in  favor  of  defendant  upon — When  deposit  in 
lieu  of  bail  sJwuld  be  returned. 

A  judgment  in  favor  of  a  defendant  against  whose  person  an  order  of 
arrest  has  been  issued,  effectually  and  finally  discharges  such  order 
notwithstanding  the  plaintiff  appeals  therefrom;  and  although  the  judg- 
ment is  reversed,  the  order  cannot  be  reinstated  upon  motion,  but  a  new 
order  may  issue. 

A  deposit  in  lieu  of  bail  stands  also  lieu  of  actual  custody  of  defendant, 
and,  like  other  species'of  bail,  it  is  a  substitute  for  the  body,  and  when 
the  corpus  is  legally  discharged,  the  substitute,  which  is  also  only  acces- 
sory, is  discharged. 

Upon  the  recovery  of  final  judgment  in  favor  of  a  defendant  who  has 
been  arrested  on  an  order  of  arrest,  and  discharged  by  making  a 
deposit  in  lieu  of  bail,  the  deposit  must  be  refunded  to  him,  and 
this  although  the  plaintiff  has  appealed  from  the  judgment. 

(Decided  October  28,  1887.) 

Appeal  by  defendant  from  an  order  denying  a  motion 
for  an  order  directing  the  return  of  a  deposit  made  by 
him  in  Ueu  of  bail  on  his  arrest  mider  an  order  granted 
herein. 

The  defendant  was  arrested  under  an  order  of  arrest 
and  deposited  $300  in  Heu  of  bail.  The  case  was  tried,  and 
resulted  in  a  judgment  dismissing  the  cor  .plaint;  the 
defendant  thereupon  moved  for  an  order  directing  the  clerk 
to  refund  the  deposit  {Code  Civ.  Pro.  §585).  The  court 
below  denied  the  motion  because  the  plaintiff  had  appealed 
from  the  judgment  and  given  security  to  stay  proceedings ; 
and  the  defendant  appealed. 
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Wilson  V.  Ryder. 
G.  G.  Butcher,  for  defendant-appellant. 
P.  C.  TaZmariy  for  plaintiff-respondent. 

McAdam,  Ch.  J. — The  judgment  in  favor  of  the 
defendant  effectually  discharged  the  order  of  arrest,  not- 
withstanding the  plaintiff's  appeal.  The  discharge  is 
final,  because  the  defendant  cannot  be  rearrested  upon  the 
order  of  arrest,  even  if  the  judgment  in  his  favor  is 
reversed.  The  court  cannot  reinstate  the  order  upon 
motion,  although  it  may,  in  case  of  reversal  of  the  judg- 
ment, issue  a  new  order  (Bowman  v.  Bowe,  40  Hun, 
489).  Chancellor  Kent,  in  Wood  v.  Dwight  (7  Johns.  Ch. 
295)  said:  "  When  process  is  once  discharged  and  dead, 
it  is  gone  forever,  and  never  can  be  revived  but  by  a  new 
exercise  of  judicial  power."  The  same  principle  was 
declared  in  People  v.  Bowe  (81  N'.  Y.  43 ;  Bowman  v. 
Bowe,  supra). 

The  deposit  stands  in  lieu  of  actual  custody  of  the 
defendant  by  the  sheriff.  Like  other  species  of  bail,  it  is  a 
substitute  for  the  body,  and,  when  the  corpus  is  legally  dis- 
charged, the  substitute,  which  is  accessory  only,  is  dis- 
charged ■  also.  This  follows  as  a  logical  and  necessary 
sequence.  If  the  defendant  had  been  in  actual  custody  at  the 
time  of  entry  of  judgment  in  his  favor,  he  would  have  been 
immediately  discharged  from  confinement.  The  discharge 
would  have  left  the  defendant  as  free  as  if  no  arrest  had  ever 
been  made.  The  final  judgment  in  favor  of  the  defendant 
contemplated  by  section  585  of  the  Code  has  been  ren- 
dered, and,  in  the  language  of  the  section,  "  the  sum 
deposited  must  be  refunded  to  the  defendant." 

The  order  denying  the  motion  for  its  return  must 
therefore,  be  reversed,  and  the  appUcation  granted,  with 
costs. 

Hall,  J.,  concurred. 
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CRANE  V.  O'REILLY. 
City  Court  of  New  Yokk,  General  Term,  Octobee,  1887. 

§§  488,  subd.  8,  499,  535. 

Pleading — When  complaint  in  action  for  libel  does  not  state  cause  of  action 
— Practice  in  such  cases  where  objection  first  raised  at  trial. 

Where  a  libel  did  not  necessarily  refer  to  the  person  suing  to  recover 
damages  therefor,  the  complaint  must  allege  in  some  issuable  form 
that  it  was  intended  to  be  applicable  to  him,  or  it  must  follow  the 
form  prescribed  by  the  Code  of  Civil  Pi-ocedure  and  allege  that  the 
defamatory  matter  was  published  of  or  concerning  him. 

Where,  in  an  action  against  a  physician  for  libel  in  stating  in  a  certificate 
of  death  that  the  plaintiff's  child  died  of  " constructiveand  contribut- 
ing negligence  of  parent,"  but  which  did  not  indicate  which  parent, — 
Held,  that  it  did  not  necessarily  refer  to  the  child's  mother,  the  father 
being  alive,  and  that  a  complaint  in  an  action  by  the  mother  to 
recover  therefor,  which  did  not  allege  that  the  libel  was  published  of 
or  concerning  her,  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action. 

{Decided  October  28,  1887.) 

Appeal  by  plaintiff  from  a  judgment  entered  by  direc- 
tion of  the  judge  presiding  at  trial  term,  dismissing  her 
complaint. 

The  opinion  states  the  material  facts. 
Chas.  J.  Hardy,  for  defendant  appellant. 

E,  P.  Wilder,  for  plaintiff -respondent. 

McAdam,  Ch.  J. — The  action  is  against  the  defendant, 
who  is  a  physician,  for  libel  in  filing  with  the  board  of 
health  a  certificate  of  the  cause  of  death  of  the  plaintiff's 
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child,  containing  the  following  statement:  "And  that, 
according  to  the  best  of  my  knowledge  and  belief,  the 
cause  of  death  was  as  hereinafter  given :  1.  Chief  and 
determining  cause.  Unknown.  2.  Constructive  and 
contributing.  Neglect  of  parent."  The  words  complained 
of  are  contained  in  paragraph  2. 

The  action  was  originally  commenced  in  the  names  of 
Gregory  Crane  and  Winifred  Crane,  the  parents  of  the 
deceased  child.  The  defendant  in  his  answer  alleged 
"  that  he  was  called  upon  by  Gregory  Crane,  one  of  the 
plaintiffs,  to  attend  said  child,  and  made  one  visit  thereto, 
and  did  prescribe  for  said  child,  and  that  the  said  Gregory 
Crane  was  at  such  time  under  the  influence  of  liquor,  and 
he  then  and  still  believes  that  the  said  Gregory  Crane  did 
neglect  the  said  child,  and  that  its  death  was  influenced  by 
such  neglect."  The  certificate  imputes  "neglect  to 
parent"  not  parents.  The  language  of  the  alleged  libel, 
cannot  be  enlarged  by  construction.  However,  in  interpret- 
ing its  intent,  it  must  be  assumed,  in  a  case  like  the  present, 
where  both  the  parents  are  living,  that  the  author  intended 
one,  not  both.  The  defendant  in  his  answer  names  Gregory 
Crane  as  the  one  intended,  and  alleges  that  the  certificate 
was  true.  Instead  of  meeting  the  issue  thus  squarely 
presented,  the  plaintiff's  attorney  dropped  the  accused  hus- 
band from  the  record,  and  continued  the  action  in  the  name 
of  the  wife,  against  whom  the  answer  carefully  avoids 
charging  the  slightest  neglect.  If  the  innocent  wife  had 
been  dropped  from  the  record  and  the  accused  husband  had 
insisted  upon  continuing  the  htigation  to  exculpate  him- 
self from  the  issue  tendered  by  the  defendant,  we  could 
readily  observe  the  force  and  propriety  of  the  amendment 
applied  for. 

The  amendment  was  made,  and,  as  no  one  complains 
of  it,  we  will  assume  that  it  was  rightfully  allowed,  and 
proceed  at  once  to  the  real  question  presented  by  this 
appeal — to  wit,  whether  the  complaint,  as  amended,  states 
a  cause  of  action.     The  term  "parent,"  employed  in  the 
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alleged  libel,  when  applied  to  the  case  of  a  person 
whose  father  and  mother  are  living,  involves  one  of  intent 
as  to  which  parent  was  charged  with  neglect ;  and  this  ques- 
tion is  ordinarily  one  for  a  jury  to  determine.  It  is  an 
issuable,  fact  however,  and  as  the  term  by  its  ordinary 
meaning  does  not  include  both  parents,  it  is  necessary,  in 
an  action  by  either  to  recover  damages,  to  allege  in  the 
complaint  that  the  term  was  used  concerning  the  one  com- 
plaining. 

In  Gidney  v.  Blake  (11  Johns.  54),  and  Maybee  v.  Fisk 
(42  Barb.  326),  it  was  held  that  the  words  "your  children 
are  thieves,"  "your  boys  have  stolen  my  coin,"  apphed 
to  all  the  children  or  boys  of  the  person  designated ;  that 
the  words  were  not,  therefore  vague  or  indefinite,  and  that 
either  might  sue  for  the  recovery  of  damages.  If  the  term 
"parents"  had  been  used  in  the  certificate  filed  by  the 
defendant,  either  might  have  brought  suit,  for  the  libel 
would  have  sufficiently  connected  both  without  the  aid  of 
■extrinsic  matter. 

If  the  words  used  in  the  two  cases  just  cited  had  been 
"your  child  is  a  thief,"  or  "your  boy  has  stolen  my 
coin,"  and  the  parent  in  the  one  case  had  several  chil- 
dren and  the  parent  in  the  other  had  sevei'al  boys,  the 
■cases  cited  would  have  presented  the  question  that  arises 
here,  and  in  that  instance,  just  as  in  the  present  case,  the 
parent  complaining  would  have  to  connect  himself  with 
the  libel  by  allegations  that  he  was  the  person  referred  to 
therein;  for  the  court  could  not,  in  the  absence  of  such 
an  allegation,  arbitrarily  decide  which  "child,"  "boy," 
or  "parent"  was  the  object  of  the  defamation. 

In  view  of  this  circumstance,  it  has  become  a  rule 
of  pleading,  that  if  the  words  employed  in  a  libel  do  not 
necessarily  refer  to  the  person  complaining,  he  must 
allege  in  some  issuable  form  that  they  were  intended  to 
and  were  understood  by  others  to  be  applicable  to  him, 
or  the  complaint  must  follow  the  form  prescribed  by 
the   Code  and   allege   that   the   defamatory  matter  was 
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published  of  "and  concerning  the  plaintiff"  {Code  Civ. 
Pro.  §  555).  The  pleader  has  failed  to  observe  either  of 
the  forms  of  pleading  in  the  present  case,  and  the  com- 
plaint m  consequence  does  not  state  facts  sufficient  to 
give  the  plaintiff  a  cause  of  action.  The  trial  judge 
rightfully  sustained  the  defendant's  objection  to  the  plead- 
ing {Code  %  488,  subd.  8;  Id.  §499).  It  follows,  there- 
fore, that  the  judgment  appealed  from  must  be  affirmed, 
A\dth  costs. 

Hau.  and  Nehebas,  J.  J.,  concurred. 


KANTRGWITZ,   Appellant,  v.  KULLA,  eial., 
Respondents. 

City  Court  of  New  York,  General  Teem, 
October,  1887. 

§§738,1278. 

Offer  of  judgment — Effect  of,  by  one  of  two  or  more  joint  debtors — Rule  as 
to  construction  of  statute. 

An  offer  to  allow  judgment  under  Code  of  Civil  Procedure,  section  738, 
is  but  a  substitute  for  the  former  cognovit  by  which  a  defendant  who 
had  no  defense  give  to  the  plaintiff  a  written  confession  of  the  action. 

A  judgment  may  be  entered  on  an  offer  of  judgment  made  by  one  of 
two  or  more  joint  debtors  without  affecting  or  barring  the  remedy 
against  the  other  debtors.  Section  1278  of  Code  of  Civil  Procedure, — 
providing  for  the  entry  of  judgment  upon  confession  against  one  of 
several  joint  debtors, — applies  to  cases  in  which  the  judgment  is  ren- 
dered upon  an  offer. 

The  law  looks  to  substance,  not  form,  and  it  regards  the  thing,  not  the 
name  by  which  it  Is  called. 

The  provision  of  section  1278  of  the  Code  of  Civil  Procedure, — authorizing 
for  the  entry  of  judgment  against  one  of  several  joint  debtors  upon 
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confession, — is  remedial  in  its  nature,  and  should  be  liberally  construed 
to  give  efficacy,  according  to  its  evident  spirit  and  intent. 

Effect  must  be  given  to  the  purpose  of  a  statute,  though  the  construction 
seems  contrary  to  the  strict  letter  of  the  act;  for  a  thing  which  is 
within  the  intention  of  the  makers  of  the  statute  is  as  much  within 
the  statute  as  if  it  were  within  the  letter. 

(Decided  October  28,  1887.) 

Appeal  by  plaintiff  from  order  vacating  attactment. 

The  plaintiff  sued  Jacob  Kulla  and  Abraham  J.  Kan- 
trowitz as  copartners,  amd  on  July  27,  1887,  Abraham  J. 
Kantrowitz  served  an  offer  to  allow  judgment  to  be  taken 
against  him  in  the  action  for  the  amount  claimed,  with 
interest  and  costs.  On  the  following  day,  the  plaintiff 
accepted  the  offer  and  entered  judgment  thereon.  ]^ord- 
linger  and  others,  subsequent  attaching  creditors,  thereon 
moved  to  vacate  the  attachment  obtained  by  the  plaintiff 
in  so  far  as  it  affected  the  joint  property  of  both  defendants 
and  the  separate  property  of  Krella,  the  defendant,  not 
included  in  the  offer  and  judgment.  The  application  was 
granted  and  an  order  made  adjudging  that  the  judgment 
entered  against  one  of  the  joint  debtors  barred  all  remedy 
by  the  creditor  against  the  other.  From  this  order  the 
plaintiff  appealed. 

D.  A.  Zevien,  for  plaintiff-appellant. 
JI.  W.  Mack,  for  defendant-respondent. 

McAdam,  Ch.  J. — An  offer  to  allow  judgment  under 
section  738  of  the  Code  Civ.  Pro.  is  but  a  substitute  for 
the  former  cognovit,  by  which  a  defendant  who  had  no 
defense  gave  to  the  plaintiff  a  written  confession  of  the 
action  {Grah.  Pr.  2  ed.  781).  Assuming,  therefore,  that  the 
offer  provided  for  by  Code  Civ,  Pro.  §  738,  is  practically  a 
written  confession  by  the  defendant  making  it,  there  is  no 
reason  why  judgment  may  not  be  entered  against  the  one 
making  it  without  barring  the  action  against  the  other  joint " 
debtor  who  did  not  {Code  Civ.  Pro.  §  1278). 
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Prior  to  the  enactment  of  this  section,  a  judgment 
against  one  joint  debtor  operated  to  merge  the  debt  in  the 
higher  security  of  the  judgment,  which  was  regarded  as  a 
bar  to  any  action  against  the  other  joint  debtors,  and  this, 
whether  the  judgment  was  recovered  by  action  or  upon 
•confession.  (Candee  v.  Smith,  93  JS'.  Y.  349).  Section 
1278  was  designed  to  change  this  technical  rule  of  the 
<)ommon  law  by  permitting  one  of  several  joint  debtors 
to  confess  judgment  without  impairing  the  legal  reme- 
dies of  the  creditor  against  the  others  who  do  not  join 
in  the  confession.  This  section  (1278)  in  our  judgment  was 
passed  with  reference  not  only  to  section  1273, — which 
provides  for  judgments  by  confession  without  action, — 
but  to  section  738, — which  authorizes  a  form  of  judg- 
ment by  confession  "after  action,"  through  the  medium 
of  a  cognovit  or  offer.  There  is  certainly  no  cogent  reason 
why  the  new  rule  introduced  by  section  1278  should  be 
limited  in  its  application  to  ' '  confessions, ' '  technically 
so  called,  or  why  it  should  not  be  held  to  embrace 
"  confessions  "  made  through  the  medium  of  a  cognovit  or 
offer  to  allow  judgment.  They  are  all  confessions  of 
judgment  authorized  by  the  Code,  serve  the  same  pur- 
pose, and  differ  only  in  name  and  form. 

There  is  no  magical  force  in  the  name  of  a  thing, 
for  the  law  looks  to  substance,  not  form.  It  regards  the 
thing,  and  not  the  name  by  which  it  is  called. 

The  new  .provision  is  remedial  in  its  nature,  and  should 
be  liberally  construed  to  give  efficacy  according  to  its 
evident  spirit  and  intent.  Effect  must  be  given  to  the  pur- 
pose of  a  statute,  though  the  construction  seems  contrary 
to  the  strict  letter  of  the  act.  (Jackson  v.  CoUins,  3  Cow. 
89;  White  v.  Wager,  32  Barh.  250;  Rice  v.  Mead,  22 
Ilouh  Pr.  445);  for  a  thing  which  is  within  the  inten- 
tion of  the  makers  of  the  statute  is  as  much  within  the 
statute  as  if  it  were  within  the  letter  (People  v.  Utica 
Ins.  Co.,  15  Johns.  358). 

Properly    interpreted,    section    1278     of    the    Code 
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applies  to  the  case  at  bar;  and,  by  force  of  its  provisions, 
the  judgment  entered  against  the  one  joint  debtor  upon 
his  offer  of  judgment  did  not  merge  the  debt  or  bar- 
the  remedy  of  the  creditor  against  the  other  debtor  not 
included  in  the  offer  and  judgment.  It  follows,  there- 
fore, that  the  order  vacatmg  the  attachment  as  to  the- 
partnership  properly  of  both  debtors  and  as  to  the  sep- 
arate interest  of  the  one  not  included  in  the  offer  and  judg- 
Lient  must  be  reversed,  with  costs. 

Nehbbas  J. — [Concurring.] — A  strict  construction  of 
section  1278  of  the  Code  would  undoubtedly  exclude 
judgments  entered  upon  offers  after  suit  bought.  But 
I  agree  with  the  Chief  Justice  that  that  section,  being  in 
its  nature  remedial,  should  be  liberally  construed,  and 
that  the  maxim  "  Expressio  unius  est  exclusio  alterius''' 
should  not  be  strictly  appHed. 

I  therefore  concur  in  the  opinion  of  the  Chief 
Justice. 


SELIGMAN"   AJSTD    Another,     RESPONDEisrrs,   v.  FALK,. 

ET  AL.,  Appellants. 

Supreme    Court,    First    Department,    General   Term, 
March,  1887. 

§^  645-648,  650,  651. 

Attachmemt — Certificate  as  to  property — Right  to  examination. 

An  attachment  plaintiff  is  not  bound  to  accept  the  certificate  of  one  alleged 
to  be  indebted  to  or  to  have  property  of  the  defendant,  where  it  is  not 
responsive,  and  unless  the  court  can  see  that  there  is  at  least  a  fair 
bona  fide  compliance  with  the  demand  made  for  the  certificate,  tha- 
plaintiffs  have  a-  right  to  an  examination. 
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Whatever  is  the  subject  of  a  levy  under  an  attachment,  may  be  the  sub- 
ject of  an  inquiry  in  a  proceeding  thereunder. 

If  proof  that  an  alleged  debtor  of  the  defendant  in  an  attachment  is 
indebted  to,  or  has  property  in  his  hands  belonging  to  such  defendant  is 
necessary  before  an  order  for  his  examination  will  be  made  on  the 
groimd  that  he  has  failed  to  furnish  a  sufficient  certificate,  it  is 
sufficiently  given  where  the  plaintiff  states  that  he  has  been  informed 
by  those  sought  to  be  examined  of  the  existence  of  the  indebtedness  or 
of  the  property. 

The  certificate  required  by  the  Code  to  be  given  by  one  asserted  to  be 
indebted  to  or  have  property  of  the  attachment  debtor  is  a  general 
statement  specifying  the  amount,  nature  or  description  of  the  property 
held,  or  of  the  debts  or  demands  owing  to  the  defendant,  as  the  case 
requires,  and  if  the  property  sought  to  be  reached  is  an  interest  in  a 
copartnership  business,  and  the  certificate  furnished  was  to  the  effect 
that  the  interest  of  the  defendant  in  the  firm  could  not  be  ascertained 
until  an  accounting  could  be  had,  or  that  he  had  no  interest  in  the  firm, 
or  that  they  had  no  property  of  his,  it  seems,  that  the  court  would 
require  a  more  formal  proceeding  to  ascertain  the  precise  nature  of  the 
interest. 

The  interest  of  a  defendant  in  firm  property  may  be  levied  upon  imder  an 
attachment. 

(Decided  Mm-cJi  31,  1887.) 

Appeal  from  an  order  requiring  Isaac  L. ,  Zachariah 
and  George  W.  Falk  to  submit  to  an  examination  "as 
to  the  defendants'  property,  and  property  interest,  held 
by  them  or  either  of  them  as  members  of  the  firm  of  I. 
L.  Falk  &  Company,  or  as  individuals.". 

The  material  facts  are  stated  in  the  opinion. 

B.  J^.  Einstein  {Townsend,  Dyett  &  Einstein,  attor- 
neys), for  the  appellants. 

Sections  650  and  651  of  the  Code  do  not  apply  to  a 
case  where  the  property  sought  to  be  attached  is  the 
interest  of  a  partner  in  the  assets  of  a  partnership.  A 
partner  is  not  a  debtor  of  his  partner,  for  the  latter's 
interest  in  the  partnership,  nor  can  a  partner,  because 
of  his  possession  of  the  firm  property,  be  said  to  hold 
property  of  his  copartner.   *'The  corpus  of  the  effects" 


CIYIL  PKOCEDUEE  KEPORTS.  79 

Seligman  v.  Falk. 

say  the  court  of  appeals,  in  Menagh  v.  WMtwell,  52  JST.  Y. 
146,  ' '  is  joint  property,  and  neither  party  separately 
has  anything  in  that  corpus;  but  the  interest  of  each  is 
only  the  share  of  what  remains  after  the  partnership 
debts  are  paid  and  accounts  are  taken."  Kent  lays  it 
down  as  elementary  that  "the  interest  of  each  partner 
in  the  partnership  property  is  his  share  in  the  surplus, 
after  the  partnership  accounts  are  settled  and  just  claims 
satisfied;  and  it  follows  that  no  suit  at  law  can  be  main- 
tained by  one  partner  against  his  copartner  until  a  final 
settlement  has  been  made,  and  the  balance  ascertained, 
and  a  promise  contracted  to  pay  it."  3  Kent  Comm. 
37.  And  the  partnership  property  is  not  in  the  exclu- 
sive possession  of  a  partner.  But  each  partner  is  pos- 
sessed of  the  whole.  Id.  Again.  The  certificate  is  for 
the  benefit  of  the  sheriff.  It  is  designed  to  give  him 
information  so  that  he  can,  as  directed  by  section  655, 
* '  coUect  and  receive  all  debts,  effects  and  things  in  action 
attached  by  him,  and  for  this  purpose  he  may  maintain, 
any  action  or  special  proceeding  in  his  own  name  or  in 
the  name  of  the  defendant. ' '  Lynch  v.  Crary,  52  W.  Y. 
183.  It  follows  that  the  sheriff  can  require  a  certificate 
only  of  such  things  in  action  as  he  can  collect  or  receive 
under  section  655.  The  sheriff  cannot  reach  equitable 
assets,  and  therefore  cannot  maintain  an  action  against 
the  appellants  for  an  accounting  to  ascertain  the  extent  of 
the  defendant's  interest  in  the  partnership  property. 
Thurber  v.  Blanck,  50  N.  Y.  80;  Bowe -y.  Arnold,  31 
Ifun,  256 ;  Connor  v.  Weber,  12  Hun,  580.  The  effect 
of  the  order  appealed  from,  however,  is  to  permit  the 
sheriff,  under  an  attachment,  to  summarily  require  the 
appellants  to  account — to  accomplish  the  very  thing  that 
the  courts  have  determined  he  cannot  do  by  a  more 
solemn  proceeding. 

Eugene  Seligmcm  {SeUgman  <&  SeUgman,  attorneys), 
for  respondents. 
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It  is  scarcely  necessary  to  cite  authorities  that  the  mere- 
giving  of  a  certificate  is  not  sufficient  to  prevent  an 
examination.  The  cases  are  positive  that  a  plaintiif  has  a 
right  to  satisfy  himself.  In  Baxter  v.  M.  K.  &T.  R.  R. 
Co. ,  4  Hun,  630,  it  was  held  by  this  general  term,  first 
department,  Brady,  Davis,  Daniels,  J  J. ,  aU  concurring, 
that  the  attaching  creditor  is  not  bound  to  take  the  state- 
ment of  the  defendant's  debtor,  but  is  entitled  to  the 
examination.  So  also  Lawrence,  J. ,  in  Glen  Cove  Manf . 
Co.  V.  Gotthold,  1  JV.  Y.  Civ.  Pro.  366.  Moreover, 
Code  Civ.  Pro.  §  651,  expressly  says  an  examination  may 
be  had  if  all  the  facts  required  to  be  shown  are  not  fully 
set  forth,  and  it  is  not  necessary  that  a  certificate  should 
have  been  refused.  Under  the  authorities,  the  sheriff  is 
clearly  entitled  to  levy  on  defendant's  interest  in  the 
property  of  the  old  firm  and  to  take  possession  of  that 
property,  and  hold  it  until  the  partners  show  by  affirma- 
tive proceedings  that  he  has  no  interest  in  it.  Atkins  v. 
Saxton,  77  N.  Y.  195,  opinion  of  Rappalo,  J.,  p.  199; 
GoUy.  Hinton,  8  Abh.  Pr.  120;  Smith  <y.  Orser,  42  N. 
Y.  132;  Phillips  V.  Cook,  24  Wend.  389. 

Brady,  J. — An  attachment  was  obtained  against  the 
defendant,  who  was  a  member  of  the  firm  of  I.  L.  Falk 
&  Co.,  which  was  dissolved  on  the  3d  of  February  of  the 
present  year.  A  certified  copy  of  the  attachment  was 
served  on  the  appellants,  who  were  members  of  the  firm 
as  it  existed  prior  to  the  dissolution  and  before  the  defend- 
ant had  absconded,  with  the  usual  demand  of  a  certificate 
under  section  650  of  the  Code.  None  having  been  fur- 
nished on  the  12th  of  February,  an  order  was  made  direct- 
ing the  examination  of  the  other  members  of  the  finn  as 
to  the  property  of  the  defendant,  held  by  them  either  as 
members  of  the  firm  or  as  individuals.  On  the  return  day 
of  the  order  for  examination  the  appellants  moved  to 
vacate  the  order,  but  the  motion  was  denied.  It  is  alleged 
by  Mr.  Seligman,  one  of  the  plaintiffs'  attorneys,  that  the 
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plaintiffs  have  no  satisfactory  information  of  the  interest 
of  the  defendant  in  the  firm  or  of  the  defendant's  property- 
held  by  the  other  members  beyond  this — namely,  that  he 
was  informed  on  the  5th  of  February  by  the  firm  that  the 
defendant's  share  of  its  profits  for  the  year  terminating 
[November  last  was  $17,000.  Mr.  Isaac  Falk  claims  to 
Jiave  given  a  certificate,  not  having  refused  to  give  one, 
and  that  neither  of  the  other  members  of  the  firm  refused 
to  give  one.  But  it  appears  that  a  new  firm  was  created 
after  the  dissolution,  under  the  same  designation,  pubHcar- 
tion  of  which  was  duly  announced  in  the  newspapers. 

The  exception  taken  to  the  certificate  given  is  that  it 
is  disingenuous,  for  the  reason  that  it  is  given  by  the 
existing  firm,  and  such  appears  to  be  the  fact.  In  this 
certificate  they  state  that  they  do  not  owe  the  defendant 
anything,  and  that  they  have  no  property  whatever  in. 
their  possession  belonging  to  him,  that  he  is  not  a  member 
of  their  firm,  but  is  indebted  to  them  in  several  thousand 
dollars.  The  plaintiffs  are  not  seeking  any  information, 
of  that  kind.  Their  object  was  to  know  whether  the 
remaining  members  of  the  defendant's  firm  had  any 
property  or  money  in  their  possession,  and  what  interest 
he  had  in  the  firm  of  which  he  and  they  were  members. 
There  can  be  no  question  that  the  certificate  furnished  by 
them  was  not  responsive,  and  the  criticism  that  it  was 
disingenuous  seems,  therefore,  to  be  quite  justified.  The 
attempt  is  made  on  the  part  of  Mr.  Falk  to  disclose  the 
defendant's  interest  in  the  firm  of  which  he  was  a  member 
in  the  affidavit  made  by  him,  but  it  seems  to  be  incom- 
plete, even  if  it  be  regarded  as  a  certificate  under  the  provis- 
ions of  the  section  mentioned,  for  the  reason  that  there  is 
no  statement  as  to  the  capital  of  the  defendant,  which,  as 
very  justly  suggested  by  the  respondent's  counsel,  would 
be  a  very  important  item  in  determining  what  his  share 
of  the  assets  were.  They  do  not  state  either  how  long 
the  firm  existed  or  in  what  manner  it  was  dissolved.  They 
make  extracts,  it  is  tioie,  and  state  a  conclusion  of  law. 
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The  consequence  is  that,  taking  all  disclosures  made  by 
all  the  papers  submitted  on  behalf  of  the  appellants,  they 
present  a  very  unsatisfactory  statement  of  the  interest  of 
the  defendant  in  the  firm  of  which  he  was  a  member. 
The  plaintiffs  are  not  obhged  to  accept  such  a  certificate. 
Unless  the  court  can  see  that  there  is  at  least  a  fair,  hana 
fide  compliance  with  the  demand  made,  the  plaintiffs  have 
a  right  to  the  examination.  The  attaching  creditor  is  not 
bound  to  take  the  statement  of  the  defendant's  debtor, 
but  is  entitled  to  the  examination  under  such  circum- 
stances (Baxters.  M.  K.  &  T.  K.  E.  Co.,  4  Hun,  630; 
Glen  Cove  Mfg.  Co.  v.  Gotthold,  1  Civ.   Pro.  366). 

The  Code,  by  section  651,  expressly  declared  that  if  it 
appears  to  the  satisfaction  of  the  court,  or  a  judge  thereof, 
that  the  certificate  is  untrue  or  fails  fully  to  set  forth  the 
facts  required  to  be  shown,  an  order  to  attend  and  submit 
to  an  examination  may  be  made.  The  right  of  the  sheriff 
to  lev}"  on  the  defendant's  interest  in  the  property  of  the 
old  firm  cannot  be  doubted  (Atkin  v.  Saxton,  77  N.  Y. 
195  199).  And  whatever  is  the  subject  of  levy  must  be 
the  subject  of  inquiry  in  proceedings  under  an  attachment. 

The  learned  counsel  for  the  appellant  insists  that  it  is 
a  pre-requisite  to  granting  the  order  for  examination  that 
there  should  be  some  evidence  that  the  person  proceeded 
against  is  the  debtor  of  the  defendant  or  a  person  hold- 
ing property  belonging  to  him,  and  that  there  is  no  such 
evidence  in  the  papers.  Assuming  this  to  be  the  case,  the 
suggestion  is  not  sustained  by  the  evidence,  because,  as  we 
have  already  seen,  it  is  alleged  by  Mr.  Seligman  that  he 
was  informed  that  the  defendant's  share  of  the  profits  for 
the  year  terminating  November,  1886,  Avas  $17,000. 

It  is  also  further  contended  that  to  compel  a  certificate 
in  detail  of  the  partnership  interests  would  substantially 
amount  to  an  accounting.  But  this  view  is  also  erroneous, 
for  the  reason  that  the  Code  contemplates  a  general  state- 
ment, namely,  a  paper  specifying  the  amount,  nature  or 
description  of  the  property  held  for  the  benefit  of  the  firm, 
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or  the  defendant's  interest  in  the  property  so  held,  or  of  the 
debts  or  demands  owing  to  the  defendant,  as  the  case 
requires.  If  the  remaining  members  of  the  firm,  of  which 
the  defendant  was  one,  had  certified  generally,  for  example, 
that  the  defendant  had  an  interest  in  the  firm,  the  exact 
extent  of  which  could  not  be  ascertained  until  an  account- 
ing could  be  had,  or  that  he  had  no  interest  in  the  firm, 
or  that  they  had  no  property  of  his,  a  different  question 
would  be  presented.  Under  such  circumstances,  it  may  be 
that  the  courts  would  require  a  more  formal  proceeding  to 
ascertain  the  precise  nature  of  the  interest.  But  what 
would  be  done  under  such  circumstances  it  is  not  necessary 
now  to  consider,  inasmuch  as  the  certificate  given  was  not 
the  one  called  for ;  and  further,  the  statements  were  not  as 
full  and  explicit  as  they  should  have  been  if  made  at  aU. 

For  these  reasons,  the  order  should  be  affirmed,  with 
$10  costs  and  disbursements. 

Van  Beunt,  P.  J.,  and  Daniels,  J.,  concurred. 


PRIOR  V.  HALL  and  Anothee. 

County  Coukt,  Erie  County,  October,  1887. 

§§  1282,  1290,  1533,  1537. 

Partition — When  judgment  void,  because  sale  ordered  where  there  is  a  life- 
tenant — Motion  to  set  aside  judgment — Within  what  tim^ 
may  be  made —  Wliat  are  irregularities. 

Denial  of  a  motion  to  set  aside  a  sale  in  a  partition  action,  on  the  ground 
of  inadequacy  of  price,  will  not  bar  a  subsequent  motion  to  set  aside 
the  judgment  on  the  grovmd  that  the  court  had  not  power  to  order  a 
sale. 

Prior  to  the  amendment  of  the  Code  of  Civil  Procedure,  §  1533,  in  1887, 
an  action  for  partition  could  not  be  maintained  by  remaindermen  or 
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reversioners  ■where  their  interest  was  subject  to  that  of  one  holding  a 
particular  estate  in  the  land,  and  an  actual  partition  could  not  be  had 
without  great  prejudice  to  the  owners,  and  the  complaint  in  such  an 
action  should  be  dismissed,  notwithstanding  the  life-tenant  or  other 
holder  of  a  particular  estate  were  parties  to  the  action  and  did  not 
object  to  a  sale. 

Where,  in  an  action  for  partition  a  judgment  was  entered  in  November, 
1881,  directing  the  sale  of  the  premises  in  suit, — Held,  that  the  judg- 
ment should  be  vacated  on  motion  of  the  guardian  of  an  infant  defend- 
ant, where  it  appeared  that  such  defendant  and  the  plaintiff  were 
remaindermen,  and  that  there  was  an  outstanding  life  estate  in  one  of 
the  defendimts  ;  and  this  although  such  defendant  did  not  object  to  the 
judgment  and  the  sale  thereunder. 

The  provision  of  the  Code  of  Civil  Procedure  limiting  the  time  within 
which  a  motion  may  be  made  to  set  aside  a  judgment  on  the  ground 
of  irregularities  does  not  apply  to  a  case  where  the  court  was  without 
jurisdiction  to  render  the  judgment. 

"Irregularities  "  and  "  errors  in  fact  "  defined. 

Where  a  court  orders  judgment  directing  a  sale  in  a  partition  action  in 
a  case  in  which  a  sale  is  prohibited  by  statute  because  a  life  or  other 
estate  is  outstanding,  it  is  not  an  irregularity  or  an  error  in  fact,  but 
a  jurisdictional  defect,  and  the  judgment  may  be  vacated,  notwith- 
standing more  than  one  year  elapsed  between  the  time  of  the  entry 
thereof  and  the  time  of  making  the  motion. 

{Decided  October,  1887.) 

Motion  by  guardian  of  infants  to  vacate  a  judgment 
entered  in  this  action  ^November  17,  1881,  whicb  directed 
a  sale  of  the  premises  in  an  action  of  partition. 

The  facts  appear  in  tbe  opinion. 

Roberts,  Alexcmder  &  Messer,  for  guardian  and 
motion. 

0.  0.  Cottle,  opposed. 

Hammond,  Co.  J. — At  the  time  of  the  commencement  of 
this  action  in  1881,  the  plaintiff,  then  a  girl  about  eleven 
years  of  age,  resided  with  the  defendant  Jacob  V.  HaU, 
who  is  the  maternal  grandfather  of  both  the  plaintiff  and 
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the  other  defendant,  who  was  then  a  lad  residing  with 
friends  in  the  State  of  Vermont. 

The  defendant  Jacob  V.  Hall  owned  a  life  estate  in  the 
premises  sought  to  be  partitioned,  and  the  plaintiff  and 
her  brother,  the  other  defendant,  owned  the  reversionary 
interest  in  said  premises. 

In  the  progress  of  the  action,  a  referee  w^as  duly 
appointed  to  take  proofs  of  the  rights  and  interests  of  the 
parties,  and  whether  the  premises  could  be  divided  or  par- 
titioned between  the  parties  ;  and  he  thereafter  duly 
reported  that  the  said  premises  could  not  be  divided  with- 
out great  loss  and  prejudice  to  the  parties,  and  tiiat  the 
same  should  be  sold.  The  said  report  was  confirmed,  and 
judgment  ordered,  directing  a  sale  of  the  premises  and 
distribution  of  the  proceeds  in  accordance  therewith. 

Upon  the  sale  which  was  thus  had,  the  wife  of  Jacob 
V.  Hall  became  the  purchaser  of  said  premises  for  the  sum 
of  $2,000. 

About  four  years  thereafter,  a  motion  was  made  in 
this  court  to  set  aside  this  sale  on  the  ground  of  inadequacy 
of  price,  and  for  fraud  on  the  part  of  Jacob  V.  Hall  in 
instituting  the  proceedings  and  procuring  the  sale  of  the 
premises  to  his  wife. 

That  was  an  entirely  different  motion  from  this  one,  and 
made  upon  quite  different  grounds  ;  that  one  did  not  seek 
to  vacate  the  judgment  ;  its  object  was  to  set  aside  the 
sale  under  the  judgment,  upon  the  grounds  before  stated, 
while  this  motion  seeks  to  set  aside  the  judgment,  upon 
the  ground  that  it  was  directly  in  contravention  of  the 
provisions  of  the  statute,  as  contained  in  section  1533  of 
the  Code  of  Civil  Procedure  ;  which  provision  was  not 
referred  to  upon  the  argument  or  decision  of  that  motion, 
and  was  entirely  overlooked  by  the  court. 

That  motion  was  denied,  for  the  reason  that  a  part  of 
the  premises  had  been  sold  by  the  wife  of  Jacob  V.  HaU, 
to  third  parties,  who  had  purchased  the  same  in  good  faith 
and  had  paid  full  value,  and  jnade  improvements  thereon ; 
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and  it  was  not  then  apparent  how  their  interests  could  be 
properly  protected  if  that  motion  was  granted ;  but  it 
does  now  appear  that  a  disposition  may  properly  be  made 
of  this  motion,  which  wdll  do  no  injustice  to  any  one 
concerned,  within  the  provisions  of  sections  1292  and  1323 
of  the  Code  of  Civil  Procedure. 

Section  1533,  before  mentioned,  at  the  time  of  the 
entry  of  the  judgment  in  this  action,  read  as  follows: 

' '  When  two  or  more  persons  hold,  as  joint  tenants  or  as 
tenants  in  common,  a  vested  remainder  or  reversion,  any 
one  or  more  of  them  may  maintain  an  action  for  a  parti- 
tion of  the  real  pro^^erty  to  which  it  attaches,  according 
to  their  respective  shares  therein,  subject  to  the  interest  of 
the  person  holding  the  particular  estate  therein.  £ut  in 
stock  an  acUon,  the  projjerty  cannot  he  sold;  and  if  it  appears 
in  any  stage  thereof  that  partition  cannot  be  made  with- 
out great  prejudice  to  the  owners,  the  complaint  must 
be  dismissed."  &c. 

This  section  was  amended  in  188Y,*  so  that  now  a  sale 
may  be  had  in  such  case,  if  the  life  tenant  consents  thereto 
in  writing  duly  acknowledged,  &c. 

I  thinlc  this  section,  as  it  stood  at  the  time  this  judg- 
ment was  rendered,  plainly  prohibited  it ;  and  the  judg- 
ment thus  rendered  in  direct  violation  of  these  provisions 
was  erroneous,  because  it  expressly  appeared  that  the  pre- 
mises could  not  be  partitioned  without  great  prejudice  to 
the  owners,  and  thereupon  the  only  judgment  that  could 
have  been  properly  rendered  was  to  have  dismissed  the 
complaint. 

Counsel  in  opposition  contends  that  this  construction 
can  only  be  properly  put  upon  this  section  when  the  life 
tenant  is  not  made  a  party  to  the  action,  and  that  when 
the  life  tenant  is  a  party  to  the  action,  as  in  the  case  at 
bar,  then  a  sale  may  be  had  under  the  provisions  of  sec- 
tion 1537. 

I  cannot  agree  with  this  view  of  the  construction  of 

♦  Laws  1887,  chap.  683. 
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these  sections.  Section  1537  seems  only  to  provide  for  a 
case  where  an  heir  may  maintain  an  action  for  partition  in 
the  face  of  a  devise  to  another  person,  upon  alleging  and 
establishing  that  the  apparent  devise  is  void,  which  is 
entirely  different  from  the  case  at  bar. 

Counsel  in  opposition  also  claims  that  the  judgment, 
having  been  entered  more  than  one  year  previous  to  mak- 
ing this  motion,  cannot  now  be  set  aside  for  irregularity, 
by  reason  of  the  prohibition  contained  in  section  1282  of 
the  Code  of  Civ.  Proc.  On  the  other  hand,  it  is  contended 
for  the  infants,  that  the  five  years'  extension  by  reason  of 
the  disability  of  infanc}''  provided  for  by  section  .1291  in 
addition  to  the  two  years  provided  for  by  section  1290 
in  which  a  motion  may  be  made  "  to  set  aside  a  final  judg- 
ment for  error  in  f act,^  not  arising  upon  the  trial, ' '  should 
control  in  this  case,  and,  therefore,  the  motion  is  not  barred 
by  the  statute. 

Irregularity  is 'defined  as  "the  doing  or  not  doing, 
that,  in  the  conduct  of  a  suit  at  law,  which  conformably 
with  the  practice  of  the  court,  ought,  or  ought  not,  to  be 
done"  (1  Botw.  Law  Diet.  748). 

"Departure  from  fule  ;  non-observance  of  rule  ;  the 
want  of  adherence  to"  some  prescribed  rule,  or  mode  of 
proceeding,  consisting  either  in  omitting  to  do  something 
that  is  necessary  for  the  due  and  orderly  conducting  of  a 
suit,  or  doing  it  in  an  unseasonable  time  or  improper  man- 
ner" (1  TicWs  Practice,  512). 

"  Irregularity  is  the  technical  term  for  every  defect  in 
practical  proceedings.  .  .  It  is  a  comprehensive  term  in- 
cluding aU  formal  objections  to  practical  proceedings ' ' 
(2  BurrilVs  Law  Diet.  97). 

"Error  in  fact  not  arising  fron  the  trial,"  may  prop- 
erly be  defined  as  ' '  some  erroneous  proceedmg  concerning 
the  action,  affecting  some  party  thereto,  and  not  appear- 
ing upon  the  record. " 

It  does  not  appear  to  me  that  the  error  in  this  case 
was  either  an  irregularity,  or  an  error  in  fact,   such  as 
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contemplated  in  the  sections  referred  to  ;  but  it  is  rather  s^ 
question  that  goes  to  the  jurisdiction  of  tlie  court,  and 
hence,  one  that  may  be  always  raised  in  a  proceeding  for 
that  purpose. 

Here  the  court  rendered  a  judgment  which  the  statute 
expressly  provided  it  should  not  render ;  the  court  did  not 
dismiss  the  complaint,  when  the  statute  says  in  such  a  case 
"the  complaint  must  be  dismissed."  The  court  gave 
judgment  directing  the  property  to  be  sold,  when  the 
statute  provides,  "  but  in  such  an  action  the  property  can- 
not be  sold." 

It  may  be  a  serious  question  whether  this  judgment, 
thus  rendered  in  direct  contravention  of  the  statute, 
should  not  be  held  to  be  void.  At  any  rate,  there  does  not 
seem  to  be  any  provision  of  the  stafute  applicable  to  this 
case,  which  limits  the  time  in  Avhich  this  motion  may  be 
made.  It  does  not  seem  to  be  reached  by  either  section 
1282  or  1290,  therefore,  is  not  prohibited  by  either  of  them. 

The  court  has  an  inherent  power  over  its  own  judg- 
ments unless  restricted  by  some  rule  of  law  or  practice  ; 
and  it  appeal's  to  me,  in  this  case,  this  power  should  be 
exercised,  in  the  absence  of  any  rule  prohibiting  it. 

An  order  may  be  entered  herein  vacating  and  setting 
aside  the  judgment  entered  in  this  action  on  I^ovember 
17,  1881,  and  all  proceedings  therein  subsequent  to  that 
date  ;  except  said  judgment  is  allowed  to  stand  in  all 
respects,  so  far  as  the  same  affects  the  property  conveyed  by 
Elizabeth  A.  Hall  to  the  various  parties  named  in  the  mov- 
ing papers  herein,  and  referring  to  some  person  to  be  agreed 
upon  by  the  parties,  or  appointed  by  the  court  upon  two 
day's  notice  by  either  party  to  the  other,  to  take  and  state 
the  account  of  said  Elizabeth  A.  Hall  of  all  moneys 
received  and  disbursed  by  her  on  account  of  said  property, 
and  of  all  sales  made  by  her  of  any  part  or  parts  of  said 
property,  and  the  price  received  therefor,  and  the  value 
of  the  property  i*etained  by  her  and  the  rents  and  profits 
thereof. 
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CABOT  AND  Another,  as  surviving  Executors,  etc.,  v. 
ENSIGN. 

City  Court  of  New  York,  Trial  Term,  June,  1887. 

§§  501,  5.42. 

Counter-elaim-^What  may  be  set  up  as — Amendment. 

Where,  in  an  action  to  recover  rent  under  a  written  lease  executed  under 
seal  by  tbe  defendant,  the  answer  admitted  the  cause  of  action  set  up 
in  the  complaint,  but  set  forth  a  counter-claim  for  damages  to  a  cor- 
poration, which  had,  with  the  knowledge  of  the  plaintiff,,  occupied  the 
demised  premises  during  the  greater  portion  of  the  term  of  the 
lease,  x'esulting  from  the  delay  of  the  plaintiff  in  making  repairs  after 
damage  by  fire,  pui-suant  to  a  clause  in  the  lease, — Held,  that  the  facts 
set  forth  in  the  answer  did  not  constitute  a  counter-claim  in  favor  of 
the  defendants;  that  if  any  cause  of  action  existed  it  was  in  favor 
of  such  corporation,  and  it  only  could '  recover  the  damages  ;  that 
there  was  no  process  of  amendment  to  pleadings  on  trial  that 
would  bring  in  as  a  party  an  entire  stranger  to  the  action,  and  an 
amendment  of  the  answer  so  that  it  should  set  up  a  surrender  of  the 
premises  to  such  corporation  with  the  acquiescence  of  the  plaintiff, 
should  not  be  allowed. 

A  surrender  of  a  written  lease  under  seal  cannot  be  implied  by  operation 
of  law  from  the  fact  that  the  plaintiff  accepted  rent  from  a  third 
party  and  allowed  it  to  occupy  the  premises,  but  there  must  be  a  for- 
mal written  instmment  or  oral  agreement  to  that  effect. 

Coe  V.  Hobby  (73  N.  T.  141);  Kiersted  «.  Orange  &  Alexandria  R.  R. 
Co.  (69  IdM^)  followed. 

{Decided  June  29,  1887). 

Motion  at  trial  term  that  the  defendant's  answer  be 
amended. 

This  is  an  action  for  the  recovery  of  two  months'  rent 
upon  a  written  lease  executed  under  seal  by  the  defend- 
ant. The  answer  admits  the  lease,  and  that  the  rent  sued 
for  is  due,  but  sets  up  a  counter-claim,,  that  although  the 
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lease  was  taken  in  the  name  of  the  defendant,  and  was 
executed  by  him  under  seal,  in  his  individual  capacity,  3'et 
the  demised  premises  have  been  occupied  during  the  great- 
er portion  of  the  term  by  a  corporation  known  as  .The 
National  Press  Company,  which  has  paid  most  of  the  rent ; 
that  a  fire  took  place  in  the  demised  premises ;  that  plaint- 
iff's intestate  did  not  cause  the  damage  occasioned  by  said 
fire  to  be  repaired  as  quickly  as  she  might  have  done, 
although  the  lease  contains  the  usual  fire  clause ;  and  that 
thereby  the  property  and  business  of  said  corporation 
suffered  damage,  for  the  amount  of  which  judgment  is 
demanded  by  way  of  counter-claim. 

The  plaintiff  moved  for  judgment  on  the  pleadings, 
upon  the  ground  that  the  claim  alleged  in  the  complaint 
is  admitted,  and  that  the  defendant  rehed  entirely  upon 
his  alleged  counter-claim. 

The  defendant  moved  to  amend  his  answer  by  setting 
Up  a  surrender  of  the  lease  sued  upon,  and  acceptance 
thereof  by  the  plaintiff. 

Wilbur  Larremore,  for  plaintiff 

Sumner  B.  Stiles^  for  defendant 

Hyatt,  J, — The  facts  alleged  in  the  answer  do  not 
constitute  a  counter-claim  in  favor  of  the  defendant. 

According  to  section  501  of  Code  of  Civil  Proceeding, 
a  counter-claim  must  be  "  against  the  plaintiff  and  in 
favor  of  the  defendant,  or  of  one  or  more  defendants, 
between  whom  and  the  plaintiff,  a  separate  judgment 
may  be  had  in  the  action." 

All  the  damage  alleged  was  to  the  business  of  said  cor- 
poration, which  is  a  stranger  to  this  action. 

Any  cause  of  action  which  may. exist,  exists  in  favor  of 
such  corporation ;  any  judgment  which  could  be  removed  by 
reason  of  such  damage,  would  have  to  be  recovered  and 
entered  in  favor  of  such  corporation ;  and  there  is  no  pro- 
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cess  of  amendment  to  pleadings  on  a  trial,  that  will  bring 
in  as  a  party  an  utter  stranger  to  this  action. 

The  defendant  seeks,  however,  to  establish  such 
counter-claim  by  a  very  radical  amendment  of  the  plead- 
ings ;  he  asks  to  amend  his  answer  by  setting  up  a  sur- 
render of  the  lease  sued  upon,  while  conceding  that  he 
could  not  offer,  in  proof  of  such  alleged  surrender  of  the 
lease,  any  written  instrument  or  formal  oral  agreement  to 
that  effect. 

His  theory  is  that  the  plaintiff's  testator  accepted  rent 
from  the  said  corporation  and  allowed  them  to  occupy  the 
premises,  upon  which  he  would  spell  out  a  surrender  of  the 
lease  by  operation  of  law  and  the  acts  of  parties. 

In  the  case  at  bar  a  surrender  cannot  be  impUed  by 
operation  of  law,  there  must  be  a  new  lease,  valid  in  law, 
to  pass  an  interest  according  to  the  contract  and  intention 
of  the  parties  (Coe  v.  Hobby,  72  N'.  Y.  141),  In  the  case 
at  bar  no  new  lease,  either  written  or  verbal,  was  made  or 
is  alleged. 

Assuming,  as  the  defendant  claims,  that  the  plaintiff 
knew,  at  the  time  of  the  making  of  the  written  lease,  that 
the  defendant  intended,  to  allow  the  said  corporation,  to 
occupy  the  demised  premises,  and  that  the  rent  was  paid 
by  said  corporation,  and  accepted,  yet,  within  the  ruling  of 
Coe  V.  Hobby  {supra)  these  facts  would  be  clearly  insuflS- 
cient  to  make  out  a  surrender  by  operation  of  law. 

But  even  if  such  a  surrender  were  established  it  could 
not  help  the  defendant  in  this  action ;  the  difficulty  still 
remains  that  the  alleged  counter-claim,  if  any,  is  in  favor 
of  a  stranger  to  the  action — a  corporation  which  could  not 
set  up  the  counter-claim  attempted  to  be  established.  It 
arises  under  a  covenant  in  the  lease,  which  is  under  seal, 
and  the  corporation  is  not  a  party  to  such  lease. 

In  the  case  of  Kiersted  v.  Orange  &  Alexandria  E,  E. 
Co,  (69  W.  Y.  343),  the  facts  were  closely  analogous  to 
the  case  at  bar.  There,  as  here,  there  was  a  lease  under 
seal  to  an  individual,  and  an  occupation  of  the  demised 
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premises,  with  a  knowledge  of  all  parties,  by  a  corpora- 
tion. The  suit  w^as  against  the  corporation  for  rent.  The 
court  held  that  the  action  w^ould  not  lie ;  that  the  covenant 
in  the  sealed  lease  could  only  be  enforced  by  or  against  a 
party  to  the  lease,  and  that  there  was  no  privity  of  con- 
tract or  estate  between  the  lessor  and  such  corporation. 
Under  this  ruhng,  the  only  person  who  could  take  advan- 
tage of  the  fire  clause  in  the  lease  at  bar,  was  the  lessee 
named  in  it,  the  defendant  in  this  action;  and  there  is  no 
allegation  which  goes  to  show  that  he  has  suffered  any 
damage  whatsoever. 

The  allegations  of  damage  are  to  a  stranger ;  they  can- 
not, upon  any  theory,  be  made  the  basis  of  a  vaUd  counter- 
claim. 

The  plaintiff's  motion  for  judgment  on  the  pleadings 
must  be  granted,  with  costs. 


DUDLEY,  Appellant,  v.  BRmCKERHOFF,  Re- 

SPOJTDENT. 

Supreme  CorBT,    Second  Department,    General    Term, 
July,  1887. 

§§  3046,  3068. 

Appeal — When  county  court  vested  tcith  jurisdiction  of,  from  justice' s  court 
—  When  appellant  entitled  to  new  trial  in  county  court — Evidence. 

An  appeal  from  a  justice's  judgment  to  a  county  court  should  not  be 
dismissed  on  the  ground  that'a  new  trial  is  demanded  and  the  case  is 
not  one  in  which  the  appellant  is  entitled  to  a  new  trial,  where  the 
notice  of  appeal  is  sufficient  and  regular  in  other  respects.  Such  a 
notice  of  appeal  is  sufficient  to  transfewthe  cause  to  the  coimty  court 
and  vest  it  with  jurisdiction  of  the  same. 

A  demand  for  a  new  trial  in  a  notice  of  appeal  from  a  justice's  court  to  a 
coimty  court  does  not  alone  secure  that  remedy. 
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An  appellant,  on  appeal  from  a  justice's  to  a  county  court,  is  not  entitled 
to  a  new  trial  imless  the  sum  for  which  judgment  was  demanded  by 
either  party  in  his  pleadings,  exceeded  $50,  and  where  plaintiff  in  such 
an  action  demanded  judgment  for  less  than  $50,  the  defendant  set 
up  a  counter-claim  for  $55,  and  made  no  demand  for  judgment, 
and  also  served  a  bill  of  items  for  $50;  neither  party  having  de- 
manded judgment  for  a  sum  exceeding  $50,  the  defendant  upoq 
appeal  is  not  entitled  to  a  new  trial  in  the  county  court. 

Where,  in  an  action  to  recover  the  value  of  seed  wheat  alleged  to  have 
been  sold  and  delivered  to  the  defendant,  it  appeared  that  the  wheat 
had  been  charged  to  the  plaintiff's  son,  and  the  defendant  testified 
that  the  accounts  of  the  farm  were  kept  in  that  way,  and  the  same 
settled  by  the  defendant  once  a  year,  and  also,  that  before  the  son 
occupied  the  house,  another  man  had  occupied  it,  and  that  the  accoimts 
of  the  farm  were  kept  in  the  same  way, — Held,  that  it  was  eiTor  to 
permit  the  plaintiff  to  show  that  the  accounts  for  goods  furnished 
before  the  defendant's  son  occupied  the  house  were  settled  by  defend- 
ant ;  that  the  evidence  was  material  as  explaining  the  maimer  in  which 
the  accounts  were  kept  and  settled. 

{Decided,  July  1,  1887.) 

Appeal  by  plaintiff  from  a  judgment  of  the  county 
court  of  Dutchess  county  and  from  an  order  of  said 
court. 

This  action  was  commenced  in  a  justice's  court  by  the 
plaintiff  to  recover  the  sum  of  $44.16,  for  wheat  alleged 
to  have  been  sold  and  delivered  to  the  defendant.  The 
answer  of  the  defendant  set  up  a  counter-claim  for  goods 
asserted  to  have  been  sold  and  delivered  to  the  plaintiff, 
amounting  to  $55.  At  the  time  of  tiling  his  answer,  the 
defendant,  upon  demand  of  the  plaintifif ,  also  filed  a  bill  of 
items  of  his  claim,  the  aggregate  amount  of  which  items 
was  $50.  The  case  was  tried  before  the  justice  on  May 
11,  1886,  and  judgment  rendered  by  him  on  the  14,  day 
of  that  month  in  favor  of  the  plaintiff  for  $44.16  damages 
and  $4,35  costs. 

The  defendant  appealed  from  said  judgment  to  the 
county  court  of  Dutchess  county  and  demanded  a .  new 
trial,  on  January  17,   1887,  and  the  plaintiff,  before  the 
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trial,  moved  to  dismiss  the  appeal  on  the  grounds  that 
neither  the  plaintiff's  claim  nor  the  defendant's  counter- 
claim exceeded  the  sum  of  $50.  The  motion  was  denied, 
and  an  order  to  that  effect  duly  made  and  entered.  The 
trial  then  proceeded,  and  at  the  close  of  the  plaintiff's 
evidence  the  defendant  again  moved  to  dismiss  the 
complaint  on  the  ground  that  no  cause  of  action  was 
made  out. 

This  motion  was  granted  and  all  requests  of  the  plaint- 
iff to  go  to  the  jury  were  denied,  and  judgment  dis- 
missing the  complaint  and  for  $72.24,  costs  and  disburse- 
ments, thereafter,  on  February  3,  1887,  entered  in  favor  of 
the  plaintiff.  From  this  judgment,  and  from  the  order 
denying  the  plaintiff's  motion  to  dismiss  the  appeal  to 
the  county  court,  this  appeal  was  taken. 

31.  A.  Fowler  {H.  H.  Ilustis,  attorney),  for  plaintiff, 
appellant. 

The  motion  to  dismiss  the  appeal  should  have  been 
granted  for  the  following  reasons  :  "rst.  The  plaintiff 
in  his  complaint  demanded  judgment  against  the  defend- 
ant for  only  $45.  The  defendant  set  out  in  his  answer 
a  counter-claim  against  plaintiff  for  $55 ;  but  at  the  same 
time,  he  filed  his  bill  of  items  claiming  only  $50 
against  the  plaintiff.  Section  3068  of  the  Code  of  Civil 
Procedure  provides  that ' '  where  an  issue  of  fact  or  an  issue 
of  law  was  joined  before  the  justice,  and  the  sum,  for  which 
judgment  was  demanded  b}^  either  party,  in  his  pleadings, 

exceeds  $50, the  appellant  may,  in  his  notice  of 

appeal,  demand  a  new  trial  in  appellate  court. "  It  is  true 
the  defendant  set  forth  a  claim  in  his  answer  of  $55 ;  but  he 
at  the  same  time  filed  his  bill  of  items  limiting  his 
recovery  to  $50.  The  bill  of  items,  when  filed,  becomes  a 
part  of  the  pleading,  and  the  recovery  cannot  exceed  the 
amount  laimed  in  the  bill  of  items.  Melvin  v.  Wood, 
3  Keyes,  533.  The  office  of  a  bill  of  particulars  is  to  limit 
the  generality  of  a  complaint.     Drake  v,  Thayer  5  lioht. 
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694.  The  eifect  of  his  bill  of  particulars  was  to  restrict  the 
proof  and  limit  the  recovery  or  defense  to  what  is  stated 
in  it.  Stevens  v.  W'ebb,  4  JSf.  Y.  Cw.  Pro.  64.  A  bill 
of  particulars  has  the  effect  to  restrict  the  proofs  and  limit 
the  recovery  to  the  matters  set  forth  in  it.  It  is  regarded 
as  an  amplification  of  the  pleading  to  which  it  relates, 
and  is  to  be  construed  as  forming  a  part  of  it.  Bowman 
V.  Earle,  3  Duer^  691;  D wight  v.  Germania  L.  Ins.  Co., 
84  iT.  Y.  493,  506. 

Second.  A  party  must  set  forth  in  his  pleading  a  claim 
for  a  sum  exceeding  $50,  and  demand  judgment  for  the 
same.  Code  Civ.  Pro.  §  3086.  In  this  case,  the  defend- 
ant does  not  demand  judgment  for  any  amount, 

Walter  C.  Anthony^  for  defendant -respondent. 

Plaintiff's  motion  to  dismiss  the  appeal  was  properly 
denied.  If  the^ amount  "  demanded  by  either  party  in  his 
pleadings  exceeds  $50,"  the  appellant  is  entitled  to  a 
ne"vy  trial  in  the  county  court.  The  defendant  claimed 
an  off- set  of  $55.  His  bill  of  items,  it  is  true,  only 
disclosed  a  claim  of  $50.  But  a  bill  of  items  is  not  a 
part  of  the  pleadings ;  it  merely  makes  the  statements  of 
the  pleadings  more  definite  and  certain.  Farcy  -y. 
Lee,  10  All.  Pr.  143;  Smith  v.  Hicks,  1  Wend.  48, 
and  cases  there  cited.  Even  if  the  defendant  was  not 
entitled  to  a  new  trial,  his  appeal  could  not  be  dismissed 
for  that  cause.  He  might  be  limited  to  an  argument  of. 
the  legal  questions  presented  by  the  return.  Matteson  ^o. 
Hall,  64  How.  Pr.  515 ;  Harvey  -y.  Van  Dyke,  m  Id.  396. 

Dykman,  J.^ — This  action  was  commenced  in  a  court 
of  a  justice  of  peace,  where  it  was  tried,  and  where  the 
plaintiff  recovered  a  judgment  for  $48. 50. 

The  defendant  appealed  from  that  judgment  to  the 
county  court  of  Dutchess  county,  and  in  his  notice  of 
appeal  demanded  a  new  trial  in  the  appellate  court. 
Thereupon  the  respondent  moved  in  the  county  court  to 
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dismiss  the  appeal  because  the  sum  for  which  either  party 
in  his  pleadings  demanded  judgment  did  not  exceed  $50. 
That  motion  was  denied,  and  a  new  trial  was  had, 
and  the  complaint  of  the  plaintiff  was  dismissed  at  the 
close  of  his  case,  for  a  failure  to  estabhsh  a  cause  of  action 
against  the  defendant.  Xow  the  plaintiff  appeals  from 
the  judgment  entered  against  him  and  from  the  order 
denying  his  motion  to  dismiss  the  appeal. 

The  appeal  from  the  order  must  fail  because  the 
appeal  was  perfected  by  the  service  of  a  sufficient  and 
regular  notice  of  appeal,  and  nothing  more  was  requisite 
to  transfer  the  cause  to  the  county  court  and  vest  that 
court  with  jurisdiction  over  the  same.  (Code  Civ.  Pro. 
§  3046).  "What  the  defendant  could  do  in  the  county  court 
after  reaching  there  with  regularity  and  safety  is  quite 
another  question. 

The  demand  for  a  new  trial  in  the  appellate  court,  con- 
tained in  the  notice  of  appeal,  did  not  alone  secure  that 
remedy.  The  appellant  was  not  entitled  to  a  new  trial, 
unless  the  sum  for  which  judgment  was  demanded  by 
either  party  in  his  pleadings  exceeded  $50.  By  a  refer- 
ence to  the  pleadings,  it  is  found  that  the  plaintiff  demanded 
judgment  against  the  defendant  for  $45,  vnih.  costs  ; 
and  the  defendant  answered  by  denying  the  complaint 
and  stating  a  counter-claim  for  $55,  and  making  no 
demand  for  any  judgment.  Then  he  submitted  a  bill  of 
items  for  $50.  ]S"either  party,  therefore,  demanded  judg- 
ment for  a  sum  exceeding  $50,  and  the  defendant,  as  a 
consequence,  was  not  entitled  to  a  new  trial  in  the  county 
court  {Code  Civ.  Pro.  §3068). 

The  case  was  also  overtaJ^en  by  an  error  at  its  final 

conclusion. 

The  action  was  for  the  recovery  of  the  value  of  seed 
wheat,  and  the  direct  testimony  of  the  plaintiff  was  that 
he  sold  the  wheat  to  the  defendant,  M.  Y.  Brinckerhoff, 
and  that  it  went  on  his  farm,  and  was  taken  by  his  team 
and  his  men.     Upon  his  cross-examination,  it  appeared 
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that  the  wheat  had  been  charged  to  James  B.  Brinckerhotf , 
Jr.,  the  defendant's  son.  Upon  his  re-direct  examination, 
the  plaintiff  testified  that  the  accounts  of  the  farm  were 
kept  in  that  way,  and  the  same  were  settled  by  the 
defendant  once  a  year,  and  this  is  upon  the  record : 

"Redirect:  In  former  years,  before  James  occupied  this 
house,  some  other  man  occupied  that  house,  and  the  account 
Avith  the  farm  was  kept  in  the  same  way  on  my  books. 

"  Question.  And  settled  by  Matthew  Y.  B.  Brincker- 
hoff  ?  Objected  to  as  immaterial  and  improper.  Objection 
sustained.     Defendant  excepts. " 

The  exclusion  of  this  evidence  was  erroneous.  When 
it  appeared  that  the  plaintiff  had  charged  the  seed  wheat 
to  James  instead  of  the  defendant,  a  burden  was  laid  upon 
him  to  explain  that  apparently  inconsisteilt  act.  Unex- 
plained, the  charge  tended  to  show  that  the  sale  was  made 
to  James ;  but  if  the  charge  was  made  in  pursuance  of  a 
purpose  recognized  by  the  defendant  to  keep  the  accounts 
of  his  farm  separately,  the  proof  of  that  fact  was  very 
material,  and  might  well  have  afforded  an  explanation 
which  would  have  been  satisfactory  to  the  jury,  especially 
in  view  of  the  undisputed  fact  that  the  seed  wheat  was 
used  upon  the  defendant's  farm,  and  the  undisputed  testi- 
mony of  the  plaintiff  that  the  sale  was  made  to  the 
defendant. 

It  appears  from  the  record  that  the  complaint  was  dis- 
missed upon  the  ground  that  no  cause  of  action  had  been 
estabhshed  against  the  defendant.  The  plaintiff  excepted, 
and  asked  permission  to  go  to  the  jury  upon  the  evidence. 
That  motion  was  also  denied,  and  the  plaintiff  excepted. 
The  granting  of  the  motion  to  dismiss,  and  the  refusal 
of  the  permission  to  go  to  the  jury,  were  both  erroneous. 
There  was  evidence  sufficient  to  carry  the  cause  to 
the  jury,  and  to  have  sustained  a  verdict  in  favor  of 
the  plaintiff,  if  such  a  verdict  had  been  returned. 
The  judgment  must  be  reversed,  with  costs.  / 

r 

Barnard,  P.  J.,  and  Prati'  J.,  concurred. 
Vol.  XIII.— 7. 
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OESTERRICHES,     Appellant,     v.     JONES     irr    ai., 
Respondents. 

Supreme   Coubt,    Second   Department,    General  Term, 
July,  1887. 

§  3232. 

Costg — WTien  judgment  cannot  be  entered  for  those  awarded  on  determining 
demurrer  to  pleading. 

Costs  awarded  on  determining  a  demurrer  to  a  counter-claim  set  up  in  an 
ansi^er  where  other  issues  remain  to  be  disposed  of  cannot  be  assessed 
or  enforced  imtil  final  judgment  is  rendered  upon  the  whole  issue, 
and  it  is  error  upon  such  determination  to  enter  judgment,  for  costs.* 

Robinson  ®.  Hall  (35  Run,  314) ;  Armstrong  «.  Cummings  (22  Id.  570); 
followed. 

{Decided  July  1,  1887.) 

Appeal  by  plaintiff  from  an  order  vacating  a  Judgment 
on  the  ground  that  it  *was  irregularly  entered. 

The  facts  are  stated  in  the  opinion. 

Henry  Wehle  ( Wehle  &  Jordcm^  attorneys),  for  plaint- 
iff-appellant. 

The  irregularity  in  the  judgment,  assuming  it  to  exist, 
called  for  the  correction,  not  for  the  vacating  of  the  judg- 
ment. The  plaintiff  is  entitled  to  a  judgment:  as  the 
costs  awarded  were  awarded  absolutely,  the  judgment  as 
entered  is  substantially  the  same  in  force  and  effect  as  an 
interlocutory  judgment.     See  Cods  Civ.  Pro.  §  3232. 

*  See  Doelger  v.  O'Roxirke,  12  N.  T.  Civ.  Pro.  254,  and  Note  on  the 
Award  of  Costs  on  Determining  Demurrer  where  there  is  also  an  issue  of 
Pacl,  10  N.  7.  Civ.  Pro.  88. 
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The  case  of  Armstrong  v.  Cummings,  cited  by  the 
defendant's  counsel,  arose  under  a  demurrer  which  was 
overruled  with  leave  to  answer  over  on  payment  of  costs. 
The  plaintiff  proposed  to  pay  those  costs  by  setting  off 
costs  which  he  had  recovered  in  another  action  against  the 
defendant,  and  the  court  simply  held  that  the  defendant 
could  not  defeat  this  right  of  set-off  by  assigning  the  costs 
to  a  stranger.  'No  judgment  had  been  entered  in  that 
case,  nor  could  a  judgment  be  entered  in  that  case. 

tT.  Hampton  DougTiertij  {Smith  &  Dougherty,  attor- 
neys), for  defendant-respondent. 

The  order  vacating  the  judgment  was  proper.  No 
judgment  could  be  regularly  entered  against  the  defendant 
for  costs  until  the  entry  of  the  final  judgment  in  the 
action.  Obviously,  as  there  were  issues  raised  by  the 
other  defenses  in  the  answer,  the  action  was  not  in  such  a 
condition  that  judgment  could  be  entered.  The  precise 
point  of  this-appeal  was  decided  in  Bucking  v.  Hauselt,  9 
Hun,  633 ;  in  Eobinson  v.  Hall,  35  Id.  214,  and  in  other 
cases.  In  Bucking  v.  Hauselt,  supra,  as  in  this  action,  the 
s^  plaintiff  demurred  to  certain  counter-claims  set  up  in  the 
answer.  Judgment  was  ordered  upon  the  demurrer  for 
the  defendant,  who  thereupon  entered  a  judgment  in  his 
favor  for  the  amount  of  the  counter-claims.  Held,  that 
the  judgment  was  irregular  and  should  be  set  aside ;  that 
the  case  was  not  in  a  condition  for  judgment  as  long  as 
material  issues  joined  by  the  answer  were  left  undisposed 
of.  In  Eobinson  v.  Hall,  supra,  Held:  "The  issues  of 
law  raised  by  the  first  and  third  grounds  of  demurrer 
remain  undetermined,  and,  therefore,  no  final  judgment 
could  be  entered  {Code  Civ.  Pro.  §  1021 ;  Masters  v.  Barn- 
ard, 6  How.  Pr.  113;  Belknap  v.  Mclntyre,  2  Abh.  Pr. 
366;  Bucking  v.  Hauselt,  9  Hum,,  633),  and  the  entry  of 
judgment  by  defendant  for  costs  was  irregular."  So  in 
Armstrong  v.  Cummings,  22  Hun,  570,  it  was  held  that 
costs  awarded  upon  sustaining  a  demurrer  are  not  inter- 
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locutory  but  final  costs,  and  that  the  successful  party  could 
not  recover  nor  assign  them  until  judgment  should  be 
rendered  upon  the  issues  in  the  action  generally.  Citing 
Palmer  ^j.  Smedley,  13  Ahh.  Pr.  185;  Mora-y.  Sun  Mutual 

Ins.  Co.,  13  Id.  304 

The  plaintiff  sought  to  maintain  his  practice  by  an 
appeal  to  section  1220  of  the  Code  of  Civil  Procedure,  but 
it  is  manifest  that  the  section  does  not  apply.  The  opera- 
tion of  the  section  is  Mmited  to  cases  where  an  issue  of 
fact  arises  upon  different  causes  of  action  set  forth  in  the 
complaint. 

Barnakd,  p.  J. — The  complaint  is  framed  to  recover 
damages  of  the  defendants  for  injuries  inflicted  by  their 
neglect, — the  averment  being  ,that  they  are  the  owners 
of  a  building,  a  part  of  which  is  rented  to  the  plaintiff,  and 
that  they  opened  a  place  in  the  roof  and  carelessly  left  it 
unprotected,  whereby  the  rain  injured  the  plaintiff's 
goods. 

The  answer  took  issue  upon  the  facts,  and  set  up  a 
counter-claim.  This  counter-claim  was  based  upon  an 
averment  that  the  plaintiff  had,  without  defendant's  con- 
sent, made  a  structure  upon  the  roof,  which  was  against 
the  city  ordinance,  and  that  the  defendants  were  com- 
pelled to  repair  it  at  an  expense  of  $250. 

To  the  counter-claim  the  plaintiff  demurred  and  had 
judgment  thereon  in  his  favor.  The  plaintiffs  entered  up 
judgment  thereon,  with  costs.  The  order  at  special  term 
set  aside  this  judgment. 

The  moving  papers  sufficiently  indicated  the  irregular- 
ity. The  entry  of  a  judgment  while  the  issues  of  fact 
were  undisposed  of,  was  given  as  the  reason  for  the  motion, 
which  the  plaintiff's  attorney  says  he  is  advised  and 
believes  to  be  irregular.  It  was  irregular.  This  was  so 
held  in  Robinson  v.  Hall  (35  Hvm,,  214),  where  a  portion 
of  the  complaint  was  held  bad  on  demurrer. 

Judgment  was   entered  thereon,    and    tiie   court   at 
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special  term  set  it  aside  as  irregular,  citing  many  authori- 
ties. 

The  same  thing  was  held  in  Armstrong  v.  Cummings 
(22  Htm,  570).  The  demurrer  in  this  case  was  to  one 
defense  in  an  answer. 

The  demurrer  was  sustained,  and  the  court  held  that 
the  costs  were  not  capable  of  assessment.  They  were  inter- 
locutory and  not  final,  and  could  not  be  enforced  until  the 
final  judgment  was  rendered. 

Order  affirmed,  with  costs  and  disbursements. 

Dykman,  J. ,  concurs ;  Pkatt,  J. ,  not  sitting. 


PEOPLE  «!ZJ  rel.  WALLACE,  Respondent,  v.  ABBOTT, 

ET  AL. ,  AS  Trustees  of  the  School  District,  etc.  ,  m 
THE  Town  of  G-ravesend,  Appellants. 

Supreme  Court,  Second  Department,  General  Term, 
July,  1887. 

§§1931,  2067  6z;se^.,  3244. 

Mandamus — ^Yllen  not  denied  because  there  is  remedy  by  action — Costs  in 
action  against  sclwol  trustees — Beview  of  determination  awarding. 

The  fact  that  one  applying  for  a  mandamus  requiring  a  public  officer  to 
perform  a  duty,  has  also  a  remedy  by  action,  is  not  a  bar  to  the  grant- 
ing of  the  writ. 

A  board  of  school  trustees  is  a  quasi  corporation. 

Where  it  has  been  determined  in  an  action  brought  by  a  school  teacher 
against  the  trustees  of  a  school  district,  that  such  trustees  are  indebted 
to  the  teacher  for  salary,  and  that  the  trustees  have  moneys  of  the  dis- 
trict in  their  hands  sufficient  to  pay  the  debt,  and  applicable  thereto, 
a  mandamus-  may  issue  to  compel  such  payment ;  and  this  although 
an  execution  may  issue  against  the  individual  property  of  the  trustees. 
On  such  an  application,  the  judgment  is  final. 
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Where  costs  are  granted  by  a  judgment,  they  cannot  be  assailed  collater- 
ally. 

Although,  by  the  Code  of  Civil  Procedure,  section  3344,  costs  can  only 
be  given  in  action  against  school  trustees  for  acts  or  omissions  which 
cannot  be  determined  on  appeal  to  the  State  superintendent,  if  judg- 
ment in  such  an  action  awards  costs  against  such  trustees  it  cannot 
be  questioned  either  upon  an  execution  or  upon  an  application  for  a 
mandamus,  notwithstanding  it  is  erroneous. 

(Decided  July,  1,  1887.) 

Appeal  from  order  of  the  Kings  county  special  term, 
granting  a  writ  of  mandamus  directing  the  defendants  to 
pay  a  judgment  recovered  by  the  relator  against  them. 

The  relator  commenced  an  action  as  j)laintiff  against 
these  defendants  or  their  predecessors  in  the  county  court 
of  Kings  county  to  recover  upon  a  claim  for  an  unpaid 
balance  due  him  for  wages  as  a  teacher  in  school  district 
No.  6,  of  the  town  of  Gravesend,  and  had  a  verdict  in  his 
favor,  on  March  12,  1884.  In  July,  1884,  the  county 
judge,  upon  motion  of  the  defendants,  ordered  a  jiew  trial, 
and  the  relator  herein  appealed  therefrom  to  the  general 
term  of  the  supreme  court  in  the  second  department,  which 
reversed  the  order  of  the  county  court  and  directed  that 
judgment  be  entered  in  the  relator's  favor  in  the  court 
below,  with  full  costs,  which  was  thereafter  accordingly 
done.  The  defendants  herein  thereafter  apphed  to  said 
general  term  for  leave  to  go  to  the  court  of  appeals,  and 
their  application  was  denied  with  costs.  Thereafter,  on 
September  17, 1885,  a  motion  was  made  by  the  defendants 
in  the  county  court,  to  vacate  the  judgment  as  improperly 
entered  and  the  motion  was,  on  April  17,  1886,  denied, 
with  costs  ;  execution  was  issued  on  the  judgment  against 
the  defendants'  property  and  returned  unsatisfied.  There- 
after, an  application  for  a  mandamus  was  made  and 
granted. 

T.  C.  Crcnvn^  for  defendants-appellants. 

The    ordinary  and  usual  ways  for  collection  of  the 
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damages  should  be  restored  to,  and  not  the  extraordinary 
and  forbidden  ways  urged  upon  the  court  in  this  special 
proceeding.  See  People  v.  CofRn,  7  Ihin^  608 ;  People  ex  rel. 
Tenth  Nat'l  Bank  -y.  Board  of  Apportionment,  64  N.  T. 
627  ;  People  v.  Campbell,  72  Id.  496  ;  People  ex  rel, 
McClelland  -y.  Dowling,  55  Barh.  197  ;  Clark  'y.  Miller, 
54  i\^.  T.  528.  The  law  of  the  State  should  be  followed, 
and  the  collection  made  of  the  trustees,  as  is  provided  by 
law.  Code  Cw.  Pro.  %%  1931,  3244.  The  section  is  clear. 
School  trustees  are  mentioned,  and  this  comii  cannot  dis- 
regard that  statute. 

Orders  supplementary  to  execution,  and  receiverships, 
and  all  other  steps  must  be  taken  under  section  1931  of 
the  Code,  and  the  remedies  against  all  exhausted,  before 
this  writ  of  mandamus  can  be  issued.  The  remedy  to  re- 
cover the  damages  included  in  the  judgment  entered  on 
June  12, 1885,  is  by  the  ordinary  ones  known  to  the  law,  on 
exscution  and  order  supplementary,  and  not  by  the  writ  of 
mandamus.  Legal  remedies  for  the  recovery  of  the  damages 
must  betaken,  and  no  mandamus  will  lie  where  the  remedy 
is  complete  on  the  judgment  for  damages.  People  ex 
rel.  Ryan  v.  Green,  5  Weekly  Dig.  544 ;  Code  Cm.  Pro.  § 
1931. 

The  certificate  of  the  county  judge  under  the  date  of 
April  1,  1886,  controls  on  the  question  of  costs,  and  no 
costs  of  any  kind,  made  and  ordered  by  any  court  at  any 
time,  in  any  stage  of  the  case,  can,  under  said  certificate, 
be  recovered  of  the  defendants  as  public  officers.  The 
certificate  of  good  faith  by  the  county  judge  at  any  time, 
before  or  after  final  judgment,  in  any  stage  of  the  case,  on 
appeal,  or  aftervvards,  will,  and  must  by  law  control,  and 
the  statute  cannot  be  disregarded  or  overruled,  defied  or 
misconstrued,  by  any  wish  or  desire  to  give  an  attorney 
costs,  which  he  could  have  saved  the  tax-payers,  by 
obtaining  the  finding  and  complete  decision  before  the 
State  superintendent  of  public  instruction.  See  Clark  -y. 
Tunnicliffe,  38  iV.  Y.  58;  People  ex  rel.  Yale  v.  Eckler,  19 
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Ilun,  609.  The  compulsory  jurisdiction  of  the  State  super- 
intendent of  public  instruction  is  complete  by  statutory 
requirements,  and  absolute,  and  without  official  excuse  by 
the  superintendent.  Act  of  1864,  Consolidated  Code  of 
Public  Instruction,  p.  74,  §  7  ;  Same  act,  chap.  174,  Laws 
of  1878. 

So  apparent  is  this,  so  clear,  so  weU-defined  by  law, 
and  the  decisions  so  strong  and  decisive,  that  the  unhappy 
after  thought  comes  into  attorney's  mind,  that  it  might  do 
to  say  the  superintendent  declined  to  entertain  an  appeal; 
but  as  no  record  was  made  of  this,  and  as  all  the  uncontra- 
dicted facts  showed  him  and  his  client's  information  purely 
untrue,  it  was  abandoned  out  and  out,  and  the  court  below 
concluded  to  hold,  that  the  apphcation  for  the  good  faith 
certificate  should  be  made  on  the  trial,  and  thus  save  an 
attorney  his  costs.  See  Opinion  in  printed  Case  ;  Code 
Civ.  Pro.  §  3244,  which  is  a  re-enactment  of  the  old  law 
and  statutes.  It  is  clear  •'  costs  cannot  be  awarded  to  the 
plaintiff  in  an  action  against  a  school  officer." 

The  construction  of  the  statute  as  to  costs  is  in  disre- 
gard of  the  statute  and  the  decisions  under  it,  and  was 
evidently  without  a  single  reason  stated,  and  is  founded  on 
some  error  of  fact,  as  the  motion  to  set  aside  the  irregular 
judgment  is  referred  to  as  denied,  when  that  motion,  as 
appears  by  the  record  printed  herein,  and  it  is  without 
question  and  dispute,  that  the  question  on  that  motion  was 
simply  the  irregular  consolidation  of  supreme  court  and 
county  court  costs  in  one  single  judgment.  .  This  motion, 
had  been  made  several  months  before,  or  months  before 
the  certificate  is  dated,  and  it  was  adjourned  from  time 
to  time,  until  disposed  of  on  April  17,  1886.  The  judge 
at  special  term  had  evidently  been  misled  by  this  mo- 
tion, and  it  may  account  for  the  absolute  and  unquali- 
fied disregard  of  the  law  and  the  cases  construing  it. 
Section  3244  applies  to  all  stages  of  the  action  against 
trustees  of  scliools.  In  point,  Willey  v.  Shafer,  1  Thomp- 
son, <fc  a.  324;   Rawson  v.    Van  Ripper,  1  Id.  370.     To 
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simply  show  how  absurd  it  is  to  try  to  avoid  the  law  and  mis- 
construe the  law,  take  the  case  cited  by  the  court  below, 
in  the  opinion  of  People  ex  rel.  Yale  v.  Eckler,  19  Hun,  609. 
In  that  very  case,  the  general  term  grants  $10  costs,  and 
then  expressly  states  that  if  the  certificate  of  the  trial  court 
is  obtained  thereafter,  the  costs  cannot  be  recovered  of 
tlie  defendants'  trustees  because  of  the  statute  prohibition 
cited  and  relied  on  by  the  trustee  herein.  See  Opinion 
by  Hardin,  J, 

All  the  cases  are  decided  by  the  court  of  appeals  and 
general  term  supreme  court,  and  must  be  followed.  .  . 
The  general  term  seems  determined  to  avoid  the  stat- 
ute, and  to,  in  open  defiance  of  the  express  prohibition  of 
the  section  3244,  hold  that  costs  can  be  and  shall  be 
recovered  against  the  school  officers  when  the  statute 
expressly  forbids  it  by  the  words  "  cannot  be  awarded. "... 
That  the  refusal  by  the  trustees  to  pay  the  relator's 
wages  as  teacher,  is  the  subject  of  an  appeal  to  the  State 
superintendent,  does  not  admit  of  argument,  because  it 
is  ' '  under  color  of  his  office, ' '  and  an  act  of  omission  and 
refusal  on  account  of  his  office;  and  is  a  "decision" 
refusing  to  pay.  The  judge  at  special  term  so  held,  and 
cited  People  ex  rel.  Yale  v.  Eckler,  19   Hun,  609.  .  .  . 

Tunis  G.  Bergen,  for  relators-respondents. 

The  defendants  are  public  officers,  and  again  and 
again,  since  they  received  notice  of  the  judgment  and  the 
demands  to  .provide  for  paying  the  same,  etc. ,  not  only 
have  had  sufficient  funds  on  hand,  but  also  power  and 
opportunity  to  procure  the  same.  The  judgment  being  a 
charge  upon  their  district  by  law,  they  have  authority  to 
rJiise  the  amount  without  the  vote  of  a  district  meeting. 
See  Gen.  School  Law,  Laws  ch.  1864,  555;  R.  S.  title 
YII.  art.  6,  §  51  (Banks'  7  ed.)  p.  1168.  The  language 
of  the  statute  is  general,  and  nothing  to  warrant  its  restric- 
tion to  any  particular  class  of  expenses.  Ackerman  v. 
YaH,  4  Denio,  298.    By  the  Laws  of  1885,  ch.  411,  §  12, 
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the  right  of  school  trustees  to  assess  taxes,  etc.,  was 
taken  away  and  it  became  their  duty,  within  five  days 
after  each  annual  meeting,  to  certify  to  board  of  supervis- 
ors the  amounts  lawfully  required  to  be  raised,  etc. ,  who 
add  the  same  to  general  tax;  and  by  section  16,  the  dis- 
trict collector  pays  out  on  the  order  of  the  trustees.  It 
further  appears  that  this  District  JSTo.  6  of  Gravesend  has 
further  funds  from  the  treasm'er  of  the  town  from  the 
income  of  moneys  from  the  common  lands  equal  to  $1,000 
per  annum,     Zaws  1880,  ch.  212. 

By  the  stipulation  herein,  it  appears  that  there  is  no 
question  of  funds  in  the  trustee's  hands.  By  affidavit  of 
Abbott,  March  12,  1887,  it  appears  that  defendants  are 
now  ready  and  willing  to  pay  the  judgment  less,  the  costs. 
The  defendants  have  raised  this  question  on  the  certificate 
of  the  judge  that  the  defendants  acted  in  good  faith.  It 
appears  that  this  certificate  was  obtained  exjparU  after  the 
judgment  had  been  duly  entered  in  the  court  below  (the 
county  court)  on  the  order  of  this  general  term,  and 
after  the  costs  had  been  duly  taxed  after  hearing  and  on 
notice,  and  after  the  general  term  had  denied  the  defend- 
ant's application  for  leave  to  go  to  thQ  court  of  appeals, 
and  after  the  defendants  had  apphed  to  vacate  the  judg- 
ment. .  . 

It  is  uncontradicted  that  the  plaintiff's  costs  were  duly 
taxed  by  the  clerk  after  due  notice  and  hearing,  on  June 
12,  1885,  defendants'  attorney  appearing.  .  .  The  costs, 
therefore,  have  been  duly  taxed  and  entered  in  accordance 
with  and  of  the  general  term,  after  hearing  defendants,  and 
become  apart  of  the  judgment ;  the  defendants  having  made 
two  successive  apphcations  which  were  denied,  the  costs 
cannot  be  attacked  collaterally  here.  The  judgment  is 
final  and  a  proper  basis  for  the  order  granting  a  manda- 
mus. Certificate  was  obtained  nearly  one  year  after 
judgment.  Section  3244  of  the  Code  reads  as  follows: 
"  Costs  cannot  be  awarded  ....  against  a  school  officer, 
etc.,.  .  .  .  where  his  ...  .  refusal  might  have  been  the 
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substitute  for  an  appeal  to  the  State  superintendent  of 
public  instruction,  and  where  it  is  certified  that  it  ap- 
peared upon  the  trial  that  the  defendant  acted  in  good 
faith."  But  in  this  case  the  costs  have  been  duly  awarded 
on  due  notice  and  hearing,  and  are  res  adjudicata^  not 
to  be  disturbed  on  this  appeal.  Even  if  the  question  of 
costs  was  properly  before  this  court  in  this  proceed- 
ing (which  is  denied),  the  right  to  prohibit  an  award 
of  costs  depends  under  section  3244,  upon  two  facts  : 
(1)  That  the  act  complained  of  might  have  been  reviewed 
on  appeal  to  the  superintendent;  and,  (2)  That  a  certi- 
ficate of  good  faith  was  obtained.  Both  facts  are  requis- 
ite. The  refusal  of  the  trustees  to  pay  "Wallace  damages 
for  a  breach  of  implied  contract  would  not  support  an 
appeal  to  the  superintendent.  By  title  XII.  Laws  of 
1864,  ch.  555  (Banks'  R.  S.  7  ed.  p.  1186),  §  1,  subd.  4, 
a  person  might  appeal  who  felt  himself  aggrieved  by 
trustees  paying  or  refusing  to  pay  any  teacher,  .  .  . 
By  section  2  subdivision  1  (same  statute)  the  superin- 
tendent has  power  to  regulate  the  practice  on  such  ap- 
peals. By  digest  of  superintendent's  decisions  on 
appeals  it  appears  that  he  wiU  not  decide  upon  questions 
of  contract  between  teacher  and  trustees  which  involve 
issues  of  fact  as  to  the  terms  of  such  contract,  and  decides 
that  the  courts  are  the  proper  tribunals  for  such  contro- 
versy. See  Code  of  Public  Instruction,  ed.  1879,  p,  523. 
It  further  appears  by  affidavit  that  Wallace  made  applica- 
tion to  the  superintendent  to  hear  his  appeal  from  the 
refusal  of  the  trustees  to  pay  him,  before  he  commenced 
the  action,  and  the  superintendent  declined  to  entertain 
the  appeal,  and  referred  him  to  the  courts.  Bergen's  affi- 
davit of  March  18,  1887,  is  positive.  Theaffidavits  of  Cronin 
and  Abbott  to  the  contrary  are  on  information  and  belief. 
In  the  case  of  People  ex  rel.  Yale  v.  Eckler,  19  Hun,  609, 
the  appeal  was  from  refusal  to  pay  a  teacher's  wages  for 
part  of  the  time  the  appellant  was  a  teacher,  and  his  award 
was  for  wages  in  part ;  so  he  was  properly  before  the  State 
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superintendent.  The  cases  cited  already  as  to  award  of 
costs, — viz. :  Clarke  v.  Tunniclifie,  38  JV.  Y.  58 ;  Meparte 
Bennett,  3  Den.  175;  WiUey  v.  Shaver,  1  T.  (&  C.  324; 
Rawson  -y.  Yan  Ripper,  1  Id.  370, — all  show  the  effect  of  the 
certificate  to  prohibit  an  award  of  costs  before  the  apphca- 
tion  was  made  to  obtain  a  formal  award  of  costs  by 
the  clerk.  In  the  case  at  bar,  an  appUcation  for  an 
order  granting  a  mandamus  based  upon  a  judgment  twice 
confirmed  after  defendant's  own  apphcations,  the  certifi- 
cate having  been  obtained  after  all  these  proceedings, — 
viz. :  in  April,  1886, — is  of  no  effect. 

Baknaed,  p.  J. — While  it  is  true  that  an  execution 
may  be  issued  against  the  property  of  school  trustees  to  be 
collected  out  of  their  individual  pro23erty,  it  is  not  the 
only  remedy  of  the  judgment  creditors. 

The  debt  is  against  the  school  district,  and  no  inabihty 
upon  the  part  of  school  trustees  to  pay  indi\^dually  will 
absolve  the  district  from  its  debt. 

The  defendants  are  a  board,  or  a  quasi  corporation, 
and  as  such  have  the  money  of  the  district  in  their  hands. 

No  question  is  made  as  to  the  amount  being  sufficient 
and  as  to  the  fund  being  applicable  to  pay  the  debt. 

The  board  has  no  excuse  to  offer  upon  this  branch  of 
the  case  why  it  does  not  do  its  duty  to  the  relator. 

The  facts,  therefore,  estabhsh  mandamus  to  be  the 
proper  remedy.  Remedy  by  action  is  not  a  bar  to  the 
granting  of  a  writ  of  mandamus  to  compel  the  perform- 
ance of  a  duty. 

The  judgment  is  final  as  to  the  application.  Costs 
were  granted  by  the  judgment  and  cannot  be  assailed 
collaterally. 

By  section  3244  Code  Civ.  Pro. ,  costs  can  be  given  in 
actions  against  school  trustees  for  acts  or  omissions  which 
could  be  determined  upon  appeal  to  the  Slate  superintend- 
ent. If  the  trial  court  detennined  the  question  erroneously, 
it  cannot  be  questioned  either  upon  an  execution  or  upon 
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an  application  for  mandamus.  It  appears  that  the 
superintendent  of  pubUc  instruction  declined  to  take 
the  question. 

There  was  an  issue  of  fact  as  to  whether  the  trustee 
had  paid  for  a  year,  and  the  relator  was  not  a  teacher 
after  his  discharge. 

The  order  should  be  affirmed,  with  costs  and  dis- 
bursements. 

Dykman  and  PrAtt,  JJ.,  concurred. 


EEED,  Eespondent,  v.  REED  et  Aii. 

BERNHEIMER,  Appellaot. 

Supreme    Court,    Fiest    Department,    General    Term^ 
October,  1887. 

§§  471,  1538,  1557,  1577. 

Partition — Action  for,  canrwt  be  maintained  by  tenant  by  the  curtesy — 

Judgment  in,  bars  wJurni — Remedy  of  infants  wTiere  gua/rdian 

om.its  to  raise  objection  to  jurisdiction — Oua/rdian's  bond. 

A  tenant  by  the  curtesy  cannot  maintain  an  action  to  partition  real 
property  in  which  he  has  such  tenancy;  [1]  but  where  he  does  bring 
such  an  action,  and  it,  without  objection,' proceeds  to  judgment,  and  a 
sale  is  had,  and  the  sale  confirmed  by  final  judgment,  the  purchaser 
will  not  be  released  from  taking  title  by  the  fact  that  the  plaintiff  is 
such  tenant  by  curtesy.  [i-6] 

A  sale  in  an  action  of  partition  which  is  confirmed  by  the  final  judgment 
is  binding  and  conclusive  on  all  the  parties  to  the  action  who  have 
duly  appeared  or  have  been  served  in  th^  action  and  upon  their  legal 
representatives.  [2] 

Cromwell  v.  Hull  (97  N.  T.  209;  [4]  ■WoodhuU  v.  Little  (103  Id.  165;  [5] 
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Abbott  V.  Curran  (98  Id.  665;  [5]  followed.  Scl^eu  v.-  Lehning  (4 
iV:  Y.  Civ.  Pro.  385),  distinguished.  [6] 

Every  purchaser  of  real  property  under  a  judgment  in  partition  is  entitled 
to  a  title  which  will  be  reasonably  free  from  doubt  or  dispute.  [7] 

Where  the  summons  and  complaint  in  an  action  of  partition  were  served 
upon  infant  defendants  in  the  manner  required  by  the  Code  of  Civil 
Procedure,  and  a  guardian  ad  litem  was  legally  appointed  for  them  the 
next  day  after  the  summons  and  complaint  were  so  served, — Held,  that 
the  omission  to  require  a  bond  from  the  guardian  ad  litem  in  favor  of 
each  of  the  infants  did  not  divest  the  court  of  the  jurisdiction  it  had 
acquhed  over  them;  [8]  that,  if  a  several  bond  should  have  been 
required  in  favor  of  each  of  the  infants,  the  omission  to  direct  it  to  be 
given  and  permitting  one  bond  for  then-  joint  as  well  as  for  their  sev- 
eral benefit  was  no  more  than  an  irregularity  which  could  not  be 
made  the  subject  of  objection  or  complaint  by  a  purchaser  at  a  sale 
had  under  a  judgment  in  the  action.  [9] 

Croghan  v.  Livingston  (17  N.  T.  218),  followed.  [9] 

Where  the  duly  appointed  guardian  ad  litem  of  infant  defendants  in  an 
action  for  partition  neglects  to  object  to  the  fact  that  the  action  is 
improperly  brought  by  a  tenant  by  the  curtesy,  a  judgment  and  sale 
therein  is  not  rendered  invalid.  The  remedy  of  the  mf  ants  is,  it  seems, 
by  action  against  the  guardian  to  recover  damages,  if  any,  sustamed 
by  them  by  a  sale  and  disposition  of  the  property  for  less  than  it  ought 
to  have  brought  or  less  than  it  would  have  realized  if  their  title  to  it, 
had  not  been  in  this  manner  devested.  [3] 

An  objection  by  purchasers  at  a  partition  sale  that  the  real  property 
bought  is  subject  to  a  righ&of  sale  for  the  payment  of  the  debts  of  a 
decedent  is  sufficiently  answered  by  proof  that  such  decedent  left 
sufficient  personal  property  to  pay  all  claims  against  the  estate.  [W>] 

{Bedded  OcU^)er,  1887.) 

Appeal  from  two  orders  of  this  court  made  at  special 
term  on  September  19,  1887,  one  denying  a  motion  made 
by  Abraham  Bemheimer,  the  appellant,  to  be  relieved 
from  his' purchase  of  a  portion  of  the  lands  and  premises 
described  in  the  judgment,  and  the  otLer  directing  him  to 
complete  said  purchase. 

Sarah  L.  Reed  departed  this  life  June  7,  1886,  seized 
in  fee  simple,  and  possessed  of  certain  lands  and  premises 
situate  in   the  city  of  New  York,  and  in  the  county  of 
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Westchester,  and  leaving  her  surviving  her  husband,  the 
plaintiff  and  respondent,  and  two  children,  the  defendant, 
Alfaretta  Reed  and  one  Florence  A.  Kearney.  The  said 
Florence  A.  Kearney  died  intestate  on  July  31,  1886, 
leaving  her  surviving  the  defendants,  Edward  Kearney, 
David  Wm.  Kearney  and  Florence  A.  Kearney,  all 
infants. 

This  action  was  brought  by  the  husband  of  said  Sarah 
L.  Reed,  as  plaintiff,  for  the  partition  and  sale  of  the  lands 
and  premises  whereof  said  Sarah  L.  Reed  died  seized  and 
possessed,  in  which,  at  the  time  of  the  commencement  of 
this  action,  all  the  parties  hereto  were  interested.  No 
other  person  than  the  parties  to  this  action  had  any  right, 
title  or  interest  therein.  All  the  defendants  were  duly 
personally  served  with  the  summons  and  copy  complaint 
herein,  and  Abraham  Stern  was  duly  appointed  the 
guardian  ad  litem  for  all  the  infant  defendants.  He  inter- 
posed on  behalf  of  the  said  infants  a  general  answer  in  the 
usual  form,  submitting  their  rights  and  interests  to  the 
protection  of  the  court.  The  adult  defendant  did  not 
appear  herein. 

An  order  of  reference  was  made  to  take  proof  of  title 
and  of  the  facts  set  forth  in  the  complaint,  and  to  ascer- 
tain whether  a  sale  was  necessary.  The  referee  reported 
that  the  facts  alleged  in  the  complaint  were  true,  and  that 
the  premises  should  be  sold.  Thereupon  an  interlocutory 
judgment  was  entered,  confirming  the  said  report,  and 
directing  a  sale  of  said  lands  and  premises.  Abraham 
Bernheimer,  the  appellant,  became  the  purchaser  of  a  por- 
tion of  said  premises,  and  the  referee  made  report  of  the 
sales.  The  said  report  of  sale  and  said  sales  were  duly 
confirmed  by  a  final  judgment  entered  herein.  The 
appellant  refused  to  take  title  to  the  premises  purchased 
by  him,  for  reasons  the  substance  of  which  appears  in  the 
Opinion.  The  appellant  then  moved  to  be  relieved  from 
his  purchase,  which  motion  was  denied.  The  plaintiff  and 
respondent  moved  for  an  order  directing  said  a])])ellaiit  to 
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complete  his  purchase,  which  motion  was  granted,  and  the 
pm-chaser  appealed  from  both  the  orders  entered  on  such 
determination.  * 

Edward  D'.  Bettens  {Bettens  cfe  lAUenthal,  attorneys), 
for  purchaser,  appellant. 

The  statute  {Code  Civ.  Pro.  §  1538),  forbids  the  bring- 
ing of  this  action  by  the  plaintiff.  As  there  are  infant 
defendants,  can  a  guardian  ad  litem  be  appointed  for  any 
other  purpose  than  to  plead  the  prohibition  in  section 
1538?  The  guardian  ad  litera,  in  his  answer,  submits  the 
infants'  right  to  the  protection  of  the  court.  This  is,  per- 
haps, tantamount  to  pleading  the  prohibition  contained  in 
section  1538.  Whether  this  be  so  or  not,  it  would  make 
no  difference,  as  the  court  is  in  duty  bound,  of  its  own 
vohtion,  to  enforce  that  statute  when  the  rights  of  infants 
are  involved.  Where  the  rights  of  an  infant  can  be 
affected,  the  court  is  bound  to  see  to  it  that  its  judgment 
does  not  exceed  the  power  conferred  by  the  statute.  If 
the  rights  of  an  infant  did  not  intervene,  and  the  parties 
were  of  lawful  age,  they  might  make  such  a  mutual  agree- 
ment for  the  disposition  of  the  property  and  the  division 
of  the  proceeds  as  would  suit  their  interests,  but  that 
WQuld  not  require  the  intervention  of  an  action  for  partition 
nor  the  judgment  of  any  court.     Scheu  v.  Lehning,  4  iV". 

*  The  following  is  the  opinion  filed  by  the  justice  presiding  at  special 
tenn. 

Lawrence,  J. — The  case  of  Tilton  v.  Vail  (42  Hun,  638),  decided  by 
the  general  term  of  this  department,  is  a  direct  authority  in  favor  of  the 
right  of  the  plaintiff  to  maintain  this  action ;  and  the  case  of  Cromwell 
e.  Hull,  (97  N.  T.  209)  holds  that  the  defect  complained  of  (if  it  exists)  is 
not  jurisdictional,  and  that  a  sale  made  xmder  the  decree  gives  a  good  title 
to  the  purchaser,  the  decree  being  binding  upon  all  parties  to  tlie  action. 
In  this  case,  all  persons  interested  in  the  property  were  made  parties  to 
the  action,  and  appeared,  either  by  attorney  or  by  guardian  ad  litem  duly 
appointed.  I  am,  therefore,  of  the  opinion  that  tlie  motion  to  discharge 
the  purchaser  should  be  denied,  without  costs,  and  that  the  motion  to 
compel  him  to  take  title  should  be  granted,  with  costs. 
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Y.  Civ.  Pro.  385.  At  first  the  common-law  courts  and 
the  court  of  chancery,  each  had  original  jurisdiction  of 
actions  in  partition ;  this  jurisdiction  then  devolved  upon 
the  supreme  court  of  Kew  York  as  the  successor  of  these 
old  courts.  But  the  legislature  having  passed  laws  applic- 
able to  partition  actions,  the  jurisdiction  of  the  supreme 
court  is  subject  to  those  statutes,  whatever  may  haA'^e  been 
the  original  jurisdiction  of  the  old  common-law  courts, ' 
and  the  court  of  chancery.  The  supreme  court  does  not 
necessarily  retain  the  whole  of  that  original  jurisdiction. 
It  must  act  "  in  conformity  Avith  the  provisions  of  the 
revised  statutes."  Hewlett  v.  Wood,  3  Run,  736,  738. 
What  the  statute  directs  to  be  done  must  be  carried  out  by 
the  court,  when  infants  are  parties.  Scheu  v.  Lehning, 
4  iT.  Y.  Civ.  Pro.  385.  As  a  rule,  the  owners  of  real 
estate  can,  by  agreement,  without  applying  to  the  court, 
have  partition.  And  if  partition  or  sale  is  sought 
through  the  form  of  an  action,  although  an  improper  party 
is  plaintiff,  the  court  might  not  refuse  its  decree  if  all  the 
parties  consenting  are  adults.  But  if  the  statute  prohibits 
the  action  or  the  relief  sought,  and  there  are  infant  parties, 
the  court  has  no  jurisdiction  and  the  purchaser  at  the  sale 
must  be  discharged.  Id.  Under  that  ruling,  Mr.  Bern- 
heimer  is  entitled  to  be  discharged  from  his  purchase,  as 
the  statute  {Code  Civ.  Pro.  §  1538)  prohibits  the  bringing 
of  the  action  by  the  plaintiff  Reed,  and  the  presence  of 
infants  defendants  prevents  a  waive,  of  such  prohibition  by 
the  parties  in  interest.  The  case  of  Cromwell  v.  Hull  (97 
N.  Y.  209)  is  not  a  construction  of  section  1538,  nor  is  it 
controlling  on  this  appeal.  Section  1538  was  enacted  in 
1876,  whilst  Cromwell  v.  Hull  refers  to  a  partition  case 
begun  and  ended  in  1871,  nearly  five  years  before  the 
statute  was  enacted.  So  such  cases  as  Tilton  v.  Yail  (42 
II%m,  638)  by  Mr.  Justice  Lawrence,  and  Sears  v.  Ilyer 
(1  Paige,  433)  are  not  applicable.  They  were  cases  in 
which  the  plaintiff  was  a  tenant  by  the  curtesy  of  an  undi- 
vided part  and  the  defendants  had  title  to  the  other  undi- 
VoL.  XIII.— 8. 
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vided  parts,  so  that  plaintiff  and  the  defendants  jointly  were 
tenants  in  common  of  the  whole  estate ;  but  in  this  case 
the  plaintiff  is  tenant  by  the  curtesy  of  the  \vhole  estate, 
and  there  is  nothing  left  for  the  defendants  excejit  as 
remaindermen.  That  is,  the  plaintiff  and  defendants  in 
this  action  together  are  neither  tenants  in  common  nor 
joint  tenants.  No  case  can  be  found  in  which  the  tenants 
by  the  curtesy  to  the  whole  estate  have  been  permitted  to 
have  partition  against  the  objection  of  the  remaindermen, 
unless  Cromwell  v.  Hull  be  cited  as  such  case;  but  in  that 
case,  no  objection  to  that  action  Avas  raised  in  the  record 
itself,  nor  by  any  statute;  whilst  in  this  case,  the  objection 
is  raised  by  section  1538  of  the  Code,  and  perhaps  by  the 
answer  of  the  guardian  ad  litem,  and  the  court  of  its  own 
volition  is  bound  to  sustain  the  objection  because  of  the 
existence  of  the  infant  defendants.  Scheu  v.  Lehning,  4 
iT.  Y.  Civ.  Fro.  385. 

As  section  1538  of  the  Code  prohibited  the  bringing  of 
this  action,  the  court  had  no  jurisdiction  sufficient  to  enable 
it  to  appoint  a  guardian  ad  litem  herein.  That  is,  the 
appointment  of  the  guardian  ad  litem  in  this  case  was  void. 
Moreover,  section  1538  of  the  Code  of  Civil  Procedure 
requires  a  guardian  ad  litem  to  file  a  bond  for  the  infant 
defendant.  As  there  are  three  infant  defendants,  three 
bonds  were  necessary,  but  only  one  in  fact  was  filed.  .  .  . 

The  case  of  Scheu  v.  Lehning,  already  cited,  estabhshes 
the  right  of  the  purchaser  to  object  to  the  title  on  the 
ground  of  a  fatal  defect  in  the  partition  suit.  A  purchaser 
on  a  partition  sale  has  a  right  to  expect  that  he  will  acquire 
a  good  title,  and  the  law  presumes  that  he  bids  with  that 
object  in  view.  He  should  not  be  left,  upon  receiving  a 
deed,  to  the  uncertainty  of  a  doubtful  title,  or  to  the  hazard 
of  a  contest  with  other  parties  which  may  seriously  affect 
the  value  of  the  property  if  he  desires  to  sell  the  same.  The 
case  should  be  very  plain  which  would  authorize  the  court. 
on  a  motion,  to  compel  a  party  to  take  a  conveyance,  and 
then  it  should  be  determined  only  with  the  consent  of 
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such  purchaser.  Jordan  v.  Poillon,  T7  iV^.  Y.  518, 
521,  553.  As  a  rule,  a  title  which  is  open  to  judicial 
doubt  is  not  a  marketable  title.     Shriver  v.  Shriver,  86 

ir:  T.  575,  584. 

John  J.  Sullvcam,  {Bailey  &  SulU/ocm,  attorneys),  for 
plaintiff-respondent,  and  Abraham  Stetii^  guardian  ad 
litem,  respondent  in  person. 

The  plaintiff  had  such  interest  in  the  real  estate  as 
would  entitle  him  to  maintain  this  action.  Cromwell  v. 
Hull,  97  iT.  Y.  209;  Tilton  ^.  Vail,  ^'i  Hitn,  638;  Riker 
V.  Darke,  4  Edw.  Ch.  668 ;  Sears  v.  Hyer,  1  Paige,  483 ; 
Freeman  on  Cotenancy  and  Partition,  §§  455,  456; 
Mussey  v.  Sanborn,  15  Mass.  155.  l^otwithstanding  the 
fact  that  the  plaintiff,  under  section  1538  of  the  Code  of 
Civil  Procedure,  was  prohibited  from  being  the  plaintiff 
in  this  action,  there  having  been  a  judgment  and  the  court 
having  confirmed  the  sale,  the  judgment  is  binding  upon 
all  the  parties  to  the  action,  and  gives  tlie  purchaser  a 
Yahd  title.  Cromwell  -y.  Hull,  97  iV.  T.  209,  which  is  a 
parallel  case  in  every  particular  with  the  one  before  the 
court.  .  .  .  The  action  was  regularly  commenced  against 
the  infants  by  service  of  the  summons  and  copy  of  com- 
plaint upon  them  personally.  The  court  thereby  acquired ' 
jurisdiction  over  the  infants,  and  the  Code  of  Civil  Pro- 
cedure expressly  gives  them  the  right  in  any  action  com- 
menced against  them  to  apply  for  the  appointment  of  a 
guardian  ad  litem.  The  judgment  is  as  binding  upon  the 
infant  defendants  as  upon  the  adult  defendants.  In  the 
case  of  Cromwell  v.  Hull,  cited  above,  the  same  rules 
were  applied,  there  being  infant  defendants  in  that 
action.  The  appellant  is  not  in  a  position  to  attack  the 
judgment  as  it  now  stands,  if  it  is  erroneous.  The-  only 
persons  who  could  complain  are  the  parties  to  the  action, 
and,  they  not  having  done  so,  the  purchaser  is  protected  and 
his  title  is  good.  ^'  The  order  of  confirmation  of  sale  in 
partition  is  in  the  nature  of  a  final  judgment  or  decree  and 
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has  the  force  and  effect  of  a  judgment  which  binds  the 
parties  where  there  is  complete  jurisdiction,  whatever 
errors  oi>  irregularities  may  have  preceded  it.  It  cannot 
be  assaulted  in  collateral  proceedings."  Woodbull  v. 
Little,  102  iT.  T..  165;  Blakelyy.  Calder,  15  Id.  617; 
Abbott  V.  Curran,  98  Id.  665;  OivU  Code  of  Pro.  §§  1557, 
1577.  The  objection  that  the  guardian  ad  litem  did 
not  make  separate  bonds  for  each  of  the  infant  defendants, 
but  made  a  single  bond  for  aU  of  the  defendants  together, 
in  the  penalty  of  $500,  is  unvailing,  for  the  reason  that 
section  1536  of  the  Code  of  Civil  Procedure  prescribes  what 
security  shall  be  given  by  a  guardian  ad  litem  for  an  infant 
in  an  action  for  partition.  ...  If,  however,  the  bond 
given  by  the  guardian  ad  litem  was  not  sufficient,  it  would 
be  a  mere  irregularity,  and  a  proper  bond  could  be  filed 
nimc  pro  tunc.  It  was  held,  in  the  case  of  Croghan  v. 
Livingston  (17  iV.  Y.  218),  that "  in  an  action  for  partition 
in  the  supreme  court,  as  in  equity,  the  omission  of  the 
guardian  ad  litem  of  the  infant  defendant  to  file  Ms  bond 
as  required  by  statute  is  a  mere  irregularity,  which  is 
amendable  and  does  not  affect  the  jurisdiction  of  the  court 
or  the  vahdity  of  the  sale  under  its  judgment. "... 

The .  main  objection  urged  b}'^  the  appellant  in  this 
matter  is  the  fact  that  the  life  tenant  was  a  party  plaintiff 
in  this  action.  We  contend  that  the  case  of  Cromwell  v. 
Hull,  above  cited,  is  controlling  upon  that  question.  A 
distinction  is  endeavored  to  be  draNvn  by  the  appellant 
between  that  case  and  the  one  here  presented,  based  upon 
the  tact  that  the  case  of  Cromwell  n.  Ilull  passed  upon 
the  question  presented  in  an  action  pending  prior  to  the 
enactment  of  section  1538  oF  the  Code  of  Civil  Procedure. 
In  answer  thereto  we  say  that  there  is  no  such  distinction; 
that  section  1538  of  the  Code  introduced  no  new  provision, 
but  was  merely  declaratory  of  th6  law  as  it  then  existed, 
which  was  precisely  similar  to  the  law  as  it  existed  under 
the  Revised  Statutes.  2  R.  S.  317,  §  1.  .  .  .  This  sec- 
tion of  the  Revised  Statutes  is  similiar  to  section  1532  of 
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the  Code  of  Civil  Procedure ;  the  latter  excepting  from  its. 
provisions  the  courts  in  which  the  action  might  be  com- 
menced ;  otherwise  the  two  sections  are  exactly  alike.  In 
the  case  of  Cromwell  v.  Hull,  the  court  of  appeals  assumed 
the  fact  and  laid  down  the  law  to  be  that  prior  to  the 
enactment  of  the  Code  and  under  the  Revised  Statutes  a 
tenant  for  life  could  not  be  a  plaintiff  in  an  action  for  parti- 
tion. This  is  declaring  the  law  as  explicitly  as  if  it  ^vexe 
embodied  in  a  statute.  Consequently,  the  enactment  of 
section  1538  of  the  Code  .of  Civil  Procedure  prohibiting 
such  a  person  from  being  a  plaintiif  in  an  action  for  partition 
was  no  more  than  declaring  what  the  law  was  as  laid  down 
in  that  case  and  in  cases  therein  cited.  For  that  reason, 
the  distinction  endeavored  to  be  made  by  the  appellant 
does  not  exist. 

The  court  had  jurisdiction  of  the  parties  and  of  the 
subject  matter.  All  persons  having  any  interest  in  the 
premises  were  brought  into  court.  They  were  personally 
served  with  process,  and  there  is  no  question  about  the 
regularity  of  the  proceedings  appointing  the  guardian  ad 
litem.  The  supreme  court  is  one  of  general  jurisdiction 
at  law  and  in  equity,  and  has  jurisdiction  of  all  actions 
for  partition.  As  no  one  but  the  parties  to  the  action  can 
question  the  purchaser's  title,  and  as  they  are  bound  by 
the  judgment,  there  is  no  reason  why  the  sale  should  not 
be  consummated.  Blakely  v.  Calder,  15  N'.  Y.  617; 
Howell  u  Mills,  ^Q  Id.  226;  Sullivan 'y.  Sullivan,  QQ  Id. 
37 ;  and  cases  cited  above.  The  case  of  Scheu  v.  Lehn- 
ing  (4  N.  T.  Civ.  Pro.  385)  is  not  in  point,  and  asserts  no 
doctrine  in  opposition  to  the  views  herewith  presented.  In 
that  case,  the  action  was  commenced  by  one  of  the  remain- 
dermen; the  Code  of  Civil  Procedure  expressly  forbids  a 
sale  in  such  cases,  and  unless  actual  partition  can  be  made, 
directs  that  the  complaint  must  be  dismissed;  whereas 
section  1538  of  the  Code  of  Civil  Procedure  simply 
declares  that  no  person  other  than  a  joint  tenant  or  tenant 
in  common  shall  be  a  jilaintiff.     Section  1533,  under  which 
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the  above  case  was  decided,  did  change  the  law  upon  the 
point  there  presented  by  expressly  prohibiting  such  sales. 
See  Commissioner's  Preliminary  Note,  article  2,  title  1, 
chapter  4  of  the  Code  of  Civil  Procedure.  In  enacting 
section  1538  of  the  Code  of  Civil  Procedure  no  change 
whatever  in  the  law  was  made :  it  is  simply  declaratory  of 
the  law  as  it  always  was.  Consequently,  the  case  of  Crom- 
well V.  HuU  is  controUing.  If,  however,  the  case  of  Scheu 
V.  Lehning  passed  upon  the  question  here  presented,  it  has 
been  overruled  by  the  court  of  appeals  in  Cromwell  v.  Hull 
— since  decided. 

Dajstiels,  J. — A  sale  was  made  under  a  judgment  in 
partition  recovered  by  the  plaintiff,  whose  interest  in  the 
property  was  that  of  a  tenant  by  the  curtesy.  He  was 
forbidden  by  section  1538  of  the  Code  of  Civil  Pro- 
P]  cedure  from  being  the  plaintiff  in  such  an  action,  and 
it  is  mainly  for  that  reason  that  the  purchaser  objects 
to  receiving  and  taking  the  title  under  the  purchase.  But 
it  appears  from  the  case  that  after  the  sale  was  made  it  was 
confirmed  by  the  final  judgment  directed  and  entered  in 
the  action.  And  when  a  sale  in  partition  has  been  con- 
firmed by  the  final  judgment,  it  has  been  declared  by  sec- 
tion 1577  of  the  Code  that  it  shall  be  binding  and  conclus- 
ive upon  the  same  persons  upon  whom  final  judgment  for 
partition  is  made  binding  and  conclusive  by  section  1557 
of  the  Code.  And  it  effectually  bars  each  of  those  persons 
who  is  not  a  purchaser  at  the  sale  from  all  right,  title  and 
interest  in  the  property  sold. 

The  other  section  here  referred  to  has  further  declared 
when  the  sale  may  be  made  by  commissioners  in  parti- 
tion and  confirmed  by  a  final  judgment,  that  it  is 
P]  binding  and  conclusive  upon  the  plaintiff,  each  defend- 
ant upon  whom  the  summons  was  served,  and  the 
legal  representatives  of  such  parties,  and  being  conclusive 
as  it  has  been  so  declared  to  be,  the  effect  of  the  final  judg- 
ment is  to  ratify  and  legahze  the  sale,  although  it  may  be 


CIVIL  PEOCEDURE  REPORTS.  119 

Reed  v.  Reed. 

made  in  an  action  commenced  by  a  person  interested  ii^ 
the  property  who  has  not  been  permitted  to  maintain  it. 
The  object  of  the  law  evidently  has  been,  after  the  sale 
has  been  made  and  confirmed,  to  deprive  the  parties  to 
the  action  of  aU  objections  to  the  regularity  and  legality 
of  the  proceedings  in  the  action,  and  it  has  made  no  excep- 
tion in  this  respect  in  favor  even  of  infant  defendants.  If 
the  objection  had  been  made  by  the  guardian  ad  litem,  as 
it  should  have  been,  that  this  action  was  commenced  by  a 
person  forbidden  to  institute  or  prosecute  it,  that  objection 
would  have  resulted  in  its  dismissal.  But  it  was  not 
raised  or  presented  to  the  court  in  any  form  what- 
[3J  ever,  and  if  the  interests  of  the  infants  in  this 
estate  have  been  in  any  manner  prejudiced,  or  sacri- 
ficed by  the  omission  of  the  guardian  to  raise  the  objec- 
tion, their  remedy  will  be  against  him  and  his  sureties  ui 
the  bond,  for  omitting  to  care  for  and  protect  them  as 
that  might  have  been  done  by  a  reasonable  degree  of 
attention  devoted  to  the  allegations  made  in  the  complaint. 
If  the  omission  to  present  the  objection  resulted  from  any 
collusion  with  the  plaintiff  in  the  prosecution  of  the 
action  he  was  not  entitled  to  maintain,  or  from  mere 
oversight,  in  either  event  the  guardian  will  be  hable  to 
the  infants  for  whatever  damages  they  may  have  sus- 
tained by  the  sale  and  disposition  of  the  property,  if 
that  has  been  made  for  less  than  it  ought  to  have 
brought,  or  than  it  would  had  realized  if  their  title  to  it  had 
not  in  this  manner  been  divested,  and  that  is  the  only 
remedy  reserved  to  them  under  the  provsions  of  the 
Code  giving  this  conclusive  effect  to  the  final  judgment. 
This  effect  was  given  to  a  judgment  in  partition  by  the 
decision  made  in  Cromwell  v.  Hull  (97  JV.  Y. 
[  ]  209),  and  the  weight  to  which  that  case  is  enti- 
tled in  this  action  is  not  materially  diminished  by 
the  fact  that  the  action  which  was  then  decided  pro- 
ceeded under  the  provisions  of  the  Revised  Statutes. 
For  in  that  resi>ect  those  statutes   giive   the  same  effect 
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to  a  final  decree  in  partition  as  these  provisions  now  do, 
which  are  contained  in  the  Code  (2  Bev.  Stat.  3  ed. 
340,  §84;  Id.  336,  337  §§60,  61).*  Under  the  pro\isions  of 
those  statutes,  only  a  joint  tenant  or  tenant  in  common 
was  authorized  to  maintain  an  action  for  the  partitition 
of  real  estate  {Id.'  326,  §1),  and  that  by  implication  for- 
bade the  action  to  be  brought  by  a  tenant  by  the  cur- 
tesy as  completely,  though  not  expressly,  as  section  1538 
of  the  Code  of  Ci\'il  Procedure.  There  is  no  substantial 
diflference  in  these  statutes,  and  this  decision  accordingly 
is  binding   upon   the  parties   to  this  action.     And  since 

it  was  made  it  has  been  followed  in  Woodhull  v. 
p]     Little,  102,  W.  Y.  165.     And  in  principle  it  is  likewise 

confirmed  by  Abbott  v.  Curran  (98  iV    Y.  665).  , 
[6]       The  case  of  Scheuv.  Lehning(4ir.  Y.  Civ.  Pro.  385) 

stands  no  way  in  conflict  with  this- rule,  for  there  it  was 
not  made  to  appear  that  final  judgment  confirming  the 
sale  had  been  rendered.  In  the  absence  of  such  con- 
firmation, the  court  would  not  require  the  purchaser  to 
take  the  title,  who  urged  the  existence  of  such  an  objec- 
tion. For  the  law  entitles  every  purchaser  of  real 
P]     estate  under  a  judgment  in  partition  to  a  title  which 

will  be  reasonably  free  from  doubt  or  dispute.  The 
summons  and  complaint  were  served  upon  the  infant 
defendants,  as  that  was  required  to  be  done  by  section  426, 
427  of  the  Code  of  Civil  Procedure,  and,  as  they  were  each 
under  the  age  of  fourteen  years,  the  guardian  ad  litem  was 
legally  appointed  for  them,  the  next  day  after  the  sum- 
mons and  complaint  were  served,  by  the  court  acting 
under  the  authority  of  section  471  of  the  Code.  And  the 
omission  to  require  a  bond  from  the  guardian  irf  favor  of 

each  of  the  infants  did  not  divest  the  court  of  the 
[8]     jurisdiction  it  had  acquired  over  them  in  this  manner. 

Even  if  a  several  bond  should  have  been  required  in 
favor  of  each  of  the  infants,  the  omission  to  direct  it  to  be 
given,  and  permitting  one  bond  for  their  joint  as  well 

*3  R.  8.  318,  §  6. 


CIVIL  PROCEDUEE  REPORTS.  121 

Reed  v.  Reed. 

[9]  as  several  benefit,  was  no  more  than  an  irregularity, 
which  cannot  now  be  made  the  subject  of  objec- 
tion or  complamt  by  the  purchaser  (Croghan  v.  Livingston, 
17  iV^.  T.  218).  In  that  case,  the  court  held  that  the 
omission  to  file  the  bond  required  was  no  more  than 
an  irregularity  which  was  afterwards  amendable  by  the 
court.  And  an  offer  has  been  made  to  correct  any 
irregularity  in  the  form  of  this  bond  by  executing  and 
filing  a  bond  in  favor  of  each  one  of  the  infants  if 
that  should  be  exacted  by  the  purchaser.  But  he  has 
not  insisted  upon  that  being  done.  He  accordingly 
cannot  be  reheved  from  his  purchase  on  account  of  this 
alleged  defect,  even  if  he  should  be  held  right  in  mak- 
ing the  objection, 
j^ioj  The  objection  that  there  may  be  creditors  of  the 
estate  having  the  right  to  apply  for  the  sale  of  the 
property  for  the  payment  of  their  debts,  has  been 
answered  by  the  affidavit  of  one  of  the  defendants, 
stating  that  her  mother,  who  was  the  preceding  owner 
of  the  property,  left  sufficient  personal  property  to  pay 
aU  claims  against  her  estate. 

These  are  the  substantial  as  well  as  formal  objections 
urged  in  behalf  of  the  purchaser  in  support  of  his  apph- 
cation  to  be  relieved  from  the  purchase,  and,  as  neither 
of  them  is  legally  well  founded,  it  follows  that  both 
of  the  orders  from  which  the  appeals  have  been  taken 
should  be  affirmed,  with  $10  costs,  besides  the  dis- 
bursements. 

Yan  Bkunt,  P,  J.,  and  Bartlett,  J.,  concurred. 
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PLATT  &  WASHBURN  REFINING   COMPANY  v. 
HEPWORTH  ET  AL. 

SUPEEME   COUBT,    FlKST   DEPARTMENT,    NeW    YoRK  CoUNTY, 

Special  Term,  November,  1887. 

§§  500,  537,  1776. 

Pleading — When  answer  friwlous — Motion  for  judgment  on. 

On  a  motion  for  judgment  on  a  frivolous  pleading,  affidavits  cannot  be 
used.  The  motion  should  be  determined  solely  on  an  inspection  of 
the  pleading. 

Where,  in  an  action  against  four  defendants,  the  complaint  alleged  that 
they  were  copartners  and  set  forth  a  sale  and  delivery  of  merchandise 
to  them,  an  answer  by  three  of  the  defendants  denying  a  sale  "  to  the 
above  named  defendants  "  does  not  put  in  issue  any  of  the  allegations 
of  the  complaint,  and  judgment  should  be  ordered  thereon  on  the 
ground  that  it  is  frivolous. 

An  allegation  in  a  complaint  that  the  plaintiff  is  a  corporation  is  admitted 
by  failure  to  affirmatively  deny  it  in  the  answer. 

{Decided  November  15,  1887.) 

Motion  for  judgment  on  answer  as  frivolous. 

This  action -was  brought  to  recover  $93.88,  the  value 
of  goods  alleged  to  have  been  sold  and  delivered  to  the 
defendants.  The  complaint  alleged  that  the  defendants, 
of  whom  there  were  four,  were  copartners  doing  business 
under  the  firm  name  of  S.  S.  Hepworth  and  Company  ; 
that  said  goods  were  sold  and  delivered  to  the  defendants 
as  such  firm.  Three  of  the  defendants  appeared  and  served 
a  joint  answer,  in  which  they  did  not  deny  the  sale  and 
dehvery  to  the  firm. 

Other  facts  are  stated  in  the  oj)inion. 
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Charles  S.  Clark,  for  plaintiff  and  motion. 
WUUam  B.  Ellson,  for  defendants,  opposed. 

Barrett,  J. — On  such  a  motion  as  this,  affidavits  can- 
not be  used.  It  is  to  be  determined  solely  by  an  inspec- 
tion of  the  pleadings.  The  answer  is  clearly  frivolous. 
The  plaintiff's  corporate  rights  are  admitted  by  the  fail- 
ure, under  section  1776,  to  plead  affirmatively.  The  sale 
and  dehvery  of  the  goods  by  plaintiff  to  defendants  is  also 
admitted.  The  denial  of  a  sale  "to  the  above  named 
defendants  "  is  no  denial  of  the  allegation  of  the  complaint. 
"The  above  named  defendants"  are  the  three  who 
defend.  That  is  settled  by  the  way  the  answer  opens — 
' '  the  above  named  defendants  Robinson,  Skeller  and  Col- 
well,  ' '  &c.  Of  course,  when  these  defendants  subsequently 
deny  a  sale  to  the  above  named  defendants,  they  mean 
these  three  so  above  named  defendants,  and  not  the 
defendants  named  in  the  caption.  The  sale  and  delivery 
to  the  latter  is  thus  undenied. 

Motion  granted,  with  costs. 


GRANT,  AS  Sheriff,  irrc.,  and  Another  v.  CRITTEN- 
TON. 

Supreme  Court,  First  Department,  New  York   County, 
Special.  Term,  November,  1887. 

%%Qni  etseq.,  3268,  3270, 

SeeuriiyfcT  costs — "When  foreign  corporation  required  to  give. 

Where  a  foreign  corporation  prosecutes  an  action  in  aid  of  an  attach- 
ment in  its  own  name  and  in  the  name  of  the  sheriif  to  whom  the 
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attachment  was   issued,  it  may   be  requii-ed  to  give   security   for 

costs. 

Section  3370  of  the  Code  of  Civil  Procedure, — ^providing  that  a  non- 
resident plaintiff  cannot  be  required  to  give  such  security,  unless  the 
defendant  is  entitled  to  require  it  of  all  the  plaintiffs, — does  not  apply, 
where,  as  in  such  case,  the  sheriff  is  a  mere  nominal  party,  not  liable 
for  costs. 

[Tkdded  November  14,  1887.) 

Motion  by  defendant  that  plaintiff  be  required  to  give 
$250  security  for  costs. 

This  action  was  brought  by  the  Pioneer  Press  Company, 
a  foreign  corporation,  in  the  name  of  itseK  and  of  Hugh  J, 
Grant,  sheriff  of  the  city  and  county  of  Kew  York,  for 
its  own  benefit,  and  by  its  own  attorney,  in  aid  of  an 
attachment  issued  to  said  sheriff  at  its  instance.  Before 
the  commencement  of  the  action,  permission  to  bring  it  in 
this  form  was  granted,  pursuant  to  sections  677  and  678 
of  the  Code  of  Civil  Procedure,  on  apphcation  of  said  cor- 
poration. 

Henderson  <&  TreadweU,  for  defendant  and  motion. 

G.  H.  Seixas^  for  plaintiffs,  opposed. 

Baerett,  J. — Section  3270  is  not  applicable  to  a  case 
of  this  kind,  where,  under  section  677,  the  sheriff  is  a  mere 
nominal  party,  not  liable  for  costs,  and  where  the  creditor 
alone  brings  and  maintains  the  action,  appearing  by  his 
own  attorney  and  being  alone  liable  for  costs. 

The  motion  must  be  granted. 
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HIRSCHSPRING  v.  BOE. 

CiTT  Court  of  New  Tokk,  Special  Teem,  November, 

1887. 

§§  738,  3253. 
Cffer  of  judgment — GosU  recoverable,  when  offer  not  accepted — Allowance. 

The  right  of  a  party  to  costs  is  to  be  detemnined  as  of  the  time  of  trial. 

Where  a  defendant  in  an  action  makes  an  afler  to  allow  judgment  to  be 
taken  agaiast  him,  which  is  not  accepted,  and  thereafter  the  plaintiff 
recovers  a  judgment  which  is  not  more  favorable  than  the  offer,  the 
plaintiff  is  entitled  to  costs  up  to  the  time  of  the  offer,  and  the  defend- 
ant to  costs  thereafter;  and  the  court  may  grant  the  defendant  an 
extra  allowance. 

Where  the  defendant  in  an  action  becomes  entitled  to  costs  by  reason  of 
having  made  an  offer  of  judgment  which  was  not  accepted,  the  court 
may  grant  him  an  extra  allowance,  and  the  exercise  of  its  discretion 
by  the  court  cannot  be  reviewed  by  the  clerk  on  taxing  costs.  If  an 
allowance  is  made,  it  is  a  proper  item  to  go  in  the  judgment,  and 
cannot  be  omitted  by  the  clerk. 

{Decided  November  21, 1887.) 

Motion  by  defendant  for  a  new  taxation  of  costs. 

On  December  3,  1886,  the  defendant  duly  offered  to 
aUow  judgment  to  be  taken  by  the  plaintiff  in  this  action 
against  him  for  the  sum  of  $43.75,  and  interest  thereon 
from  October  1,  1884.  This  was  not  accepted,  and  the 
case  went  to  trial ;  and  the  plaintiff  had  a  verdict  in  his 
favor  $51.01.  The  offer  of  judgment  at  the  time  it  was 
made,  with  interest  added,  amounted  to  $49.53,  and  at  the 
time  of  its  acceptance,  with  interest  added,  to  $51.95,  being 
94  cents  more  than  the  amount  recovered  by  the  plaintiff. 
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The  court  granted  the  defendant  an  extra  allowance,  which 
the  clerk  refused  to  tax,  and  thereupon  this  motion  was 
made. 

George  H.  Foster,  for  defendant  and  motion. 

UUo,  JRuebsaTnen  <&  Hvhhe,  for  plaintiffs,  opposed. 

MoAdam,  Ch.  J. — The  plaintiff  has  recovered  |51.01, 
and  would  have  been  entitled  to  full  costs  but  for  the  offer 
of  judgment.  The  right  of  parties  to  costs  is  determined 
as  of  the  time  of  trial.  For  example  :  If  a  plaintiff  sues 
for  $49,  he  is  not  entitled  to  costs,  but  if  a  defense  is  inter- 
posed, and  the  claim,  with  interest  added  to  the  time  of 
trial,  aggregates  $50,  and  the  plaintiff  has  a  recovery  for 
that  amount,  he  is  entitled  to  a  full  bill  of  costs.  Upon 
this  principle,  and  in  the  light  of  section  738  of  the  Code, 
the  plaintiff  became  entitled  to  $15  costs  up  to  the  time  of 
the  offer,  and  the  defendant  to  the  costs  thereafter  (Burnett 
V.  WestfaU,  15  How.  Pr.  430  ;  Magnin  -y.  Dinsmore,  46 
Id.  297  ;  S.  C,  lb  Abh.  Pr.  JSf.  S.  331).  As  to  the  allow- 
ance, the  case  of  Magnin  v.  Dinsmore  (46  How.  Pr.  197) 
decides  that  where,  after  issue  joined,  the  defendant  serves 
an  offer  to  allow  judgment,  and  plaintiff  fails  to  obtain  a 
more  favorable  recovery,  the  defendant  is  not  entitled  to 
an  allowance.  If  this  decision  denies  the  power  of  the 
court  to  grant  an  allowance  where  an  offer  has  been  made 
and  rejected,  it  cannot  be  approved.  There  is  nothing  in 
section  3253  of  the  Code  that  imposes  any  such  limitation 
of  power,  nor  is  there  anything  in  Peniield  v.  James  (56 
N.  Y.  650)  that  necessarily  implies  such  a  limitation.  If 
the  offer  is  not  made  until  the  issue  is  nearing  trial,  that 
circumstance  may  have  its  influence  on  the  question 
whether  an  allowance  ought  be  granted  to  the  defendant, 
because  his  right  to  costs  commences  to  run  only  from  the 
offer  is  made  {Code,  Civ.  Pro.  §  738). 

In  this  case  an  allowance  was  granted  ;  the  court  ^i"  "^ 
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the  power  to  award  it  (Board  of  Pilot  Commissioners  v. 
Spofford,  3  Hun,  52,  59),  and  the  clerk  could  not  review 
the  exercise  of  discretion  by  the  court  ;  so  that  the  allow- 
ance is  a  proper  item  to  go  in  the  judgment.  The  clerk 
will  be  directed  to  retax  in  accordance  herewith. 


DYETT,  Survivor,  etc.,  v.  SEYMOUR  et  al. 

Supreme  Court,  First  Department,  New  York  County, 
Special  Term,  I^ovember,  1887. 

^^803  etseq.,  870  et  seq. 

Inspection  of  books  etc. —  Wlien  ordered — Examdnation  of  party  before  trial — 
Wlien  directed. 

An  assignee  of  a  claim  occupies  no  better  position  on  a  motion  for  a 
discovery  of  boolis  and  papers,  or  for  an  examination  of  a  party  before 
trial  in  an  action  brought  by  him  on  the  claim,  than  his  assignor 
would  if  he  were  plaintiff. 

A  party  cannot  have  an  examination  of  a  defendant  nor  an  inspection  of 
his  books  to  prove  matters  within  his  own  knowledge  or  within  the 
knowledge  of  his  assignor. 

In  an  action  brought  against  a  stock-broker  to  recover  moneys  alleged  to 
have  been  obtained  from  the  plaintiff's  assignor  by  falsely  represent- 
ing to  him  that  the  defendant  had  made  purchases  and  sales  of  stock 
for  his  account  which  had  resulted  in  a  loss,  when,  in  fact,  no  such 
purchases  or  sales  were  made,  but  the  defendants  merely  charged  the 
assignor  with 'fictitious  losses,  the  plaintiff  cannot  have  an  inspection 
of  the  books  and  papers  of  the  defendant  and  an  examination  of  the 
defendant  before  trial  to  show  the  orders  given  by  the  assignor,  the 
notices  of  execution  which  he  received,  the  representations  made  to 
him  and  his  payments,  as  the  assignor  is  presumed  to  know  such 
facts,  unless  it  appears  by  the  assignor 'safBdavit  that  he  has  lost  the 
notices  of  purchases  and  sales  furnished  him  by  the-  defendants  or 
does  not  remember  the  names  of  the  respective  vendors  and 
vendees  stated  therein;  and  this  prerequisite  cannot  be  dispensed  with 
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because  the  assignor  has  fled  the  jurisdiction  of  the  court  to  avoid 
criminal  prosecution. 

In  such  a  case  it  is  error  to  suppose  that  the  defendants  owe  any  duties 
to  the  plaintiff,  he  not  being  their  customer  but  merely  the  assignee  of 
a  cause  of  action  charging  them  with  fraud,  and  they  should  not 
be  required  to  furnish  evidence  against  themselves  unless  a  perfecily 
clear  cause  under  the  rules  and  authority  is  made  out. 

(Decided  November  16,  1887.) 

Motion  by  plaintiff  for  an  order  requiring  the  defend- 
ants to  permit  the  plaintiff  to  inspect  and  make  copies  of 
all  books,  papers  and  documents  in  their  possession  or 
under  their  control,  containing  records  of  transactions  or 
dealings  of  the  defendants  with  John  C.  Eno,  between 
January  1,  and  May  15, 1884,  in  stock  or  in  regard  to  stock, 
or  the  purchase  and  sale  thereof  or  dealings  therein ;  also, 
apj)Ucation  for  an  examination  of  the  defendants  as  parties 
before  trial  as  to  matters  in  issue  in  this  action. 

This  action  was  begun  on  June  29,  1886,  by  the 
present  plaintiff  and  one  Norton  against  the  above 
named  defendant.  Said  Norton  departed  this  life  on 
February  8,  1887,  and  the  action  was  continued  by  the 
present  plaintiff  as  his  survivor.  The  action  was  brought 
by  the  original  plaintiffs  as  assignees  of  John  C.  Eno,  to 
recover  upon  two  causes  of  action,  the  sum  of  $450,512.50. 
The  affidavit  upon  which  the  examination  before  trial  is 
sought  states  that  the  grounds  upon  whicli  the  plaintiffs 
seek  to  recover,  are  as  follows :  ' '  Thct  in  1 884,  the  defend- 
ants were  brokers  in  the  city  of  New  York;  that  at  divers 
times  between  January  1,  and  May  15, 1884,  John  C.  Eno 
directed  the  defendants  to  buy  for  him  various  amounts 
of  stock  of  different  kinds  aggregating  43,900  shares; 
the  defendants  to  pay  for  said  stock  and  to  hold  the  same 
as  security  for  the  purchase  money  advanced,  until  other- 
wise ordered  by  said  Eno;  that  the  defendants  stated  to 
said  Eno  that  they  had  purchased  said  43,900  shares  (from 
time  to  time  as  various  lots  were  purchased)  and  had  fulfilled 
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said  instructions,  and  said  Eno  believed  and  relied  on  said 
reports  and  statements ;  that,  believing  and  relying  on  said 
reports  and  statements,  said  Eno  from  time  to  time 
directed  tlie  defendants  to  sell  the  stock  so  reported  to 
him  to  have  been  bought  by  them,  and  that  the  defendants 
stated  to  said  Eno  that  they  had  sold  the  same,  and  the 
whole  43,900  shares  thereof ;  and  that  the  aggregate  realized 
on  said  sale  was  less  by  the  sum  of  $160,160  than  the  amount 
which  the  defendants  had  stated  was  paid  for  the  same; 
and  the  defendants  also  stated  to  said  Eno  that  he  was 
indebted  to  them  in  the  sum  of  $7,752.50,  as  and  for 
their  commissions  upon  the  purchases  and  sales ;  that  said 
Eno,  beheving  and  relying  upon  said  statements,  and 
beheving  that  the  defendants  had  bought  and  sold  said 
stocks  as  alleged  by  them,  and  had  earned  said  commissions, 
at  divers  times  prior  to  May  5,  1884,  paid  to  the  defend- 
ants said  sum  of  $160,160,  for  losses,  and  the  said  sum 
of  $7,752.50,  for  commissions,  being  an  aggregate  of 
$167,912.50;  that  said  reports  and  statements  of  said 
defendants  were  false  and  fraudulent,  and  known  to  the 
defendants  to  be  so,  and  were  made  with  intent  to  deceive 
and  defraud  said  Eno,  and  that  the  defendants  did  not 
make  said  purchases  or  sales  or  earn  said  commissions; 
that,  before  this  action  was  begun,  said  Eno  duly  assigned 
to  Arthur  Dyett  and  Abraham  R.  L.  Norton,  aU  his 
claims,  demands  and  causes  of  action  against  the  defendants 
arising  out  of  the  premises  and  said  facts,  of  which  assign- 
ment the  defendants  had  notice.  This  is  the  first  cause 
of  action.  The  second  cause  of  action  is  that  between 
January  1,  and  May  15,  1884,  said  Eno  directed  the  de- 
fendants as  his  brokers  to  buy  and  sell  for  him  7,500  shares 
ol  the  Union  Pacific  stock,  and  to  pay  for  the  same  and 
hold  said  stock  as  security  for  their  advances;  that  on 
divers  day  between  February  19,  and  May  7,  1884,  defend- 
ants represented  to  said  Eno  that  they  had  bought  "for  him, 
as  his  brokers,  divers  and  different  amounts  of  said  Union 
Pacific  stock  aggregating  7,500  shares  at  various  prices 
Vol.  XIII.— 9. 
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but  for  the  aggregate  sum  of  $603,225  for  7,500  shares; 
that  on  May  2,  1884,  the  defendants  requested  said  Eno 
to  take  away  said  stock  and  to  pay  them  for  the  sum,  to 
■wit,  $603,225,  and  to  pay  them  their  commissions  of 
$937.50,  in  the  aggregate  of  $604,162.50;  that  on  said  May 
2,  the  market  value  of  said  stock  had  dechned  to  $60.25 
a  share,  and  was  worth  $151,350  less  than  the  sum  which 
as  aforesaid  the  defendants  stated  to  said  Eno  that  they 
had  paid  for  them;  that  said  Eno  beheved  all  said  state- 
ments of  the  defendants  to  be  true,  and  relied  on  them, 
andj  so  beUeving  and  relying,  he  paid  the  defendants  said 
sum  of  $603,225,  and  $937.50,  for  commissions,  and 
took  said  stock;  "which  said  stock  the  defendants,  never 
having  bought  it  for  said  Eno,  borrowed  or  otherwise  pro- 
cured for  the  purpose  of  delivering  to  him;  said  Eno  held 
said  stock  for  eleven  days  (that  being  a  reasonable  time), 
and  then  the  stock  having  declined  to  $43  per  share,  he 
was  compelled  to  seR  (to  save  himself  from  further  loss) 
and  did  sell  the  whole  7500  shares  for  $43  per  share ;  and 
the  loss  by  said  Eno,  in  and  by  means  of  said  premises,  was 
$281,662.50;  that  the  above  mentioned  statements  and 
representations  of  the  defendants  were  false  and  fictitious 
and  known  to  be  so,  and  were  made  by  them  with  intent 
to  deceive  or  defraud  said  Eno,  and  that  said  Eno  did  believe 
them  to  be  true,  and  acted  on  them ;  that  the  defendants 
never  bought  said  7500  shares  or  any  part  thereof  for  said 
Eno,  or  earned  or  became  entitled  to  any  commissions  in  the 
premises;  that  after  said  Eno  discovered  the  falsity  of  the 
statement  by  them  set  forth,  he  duly  assigned  to  Arthur 
I)yett  and  Abraham  R.  L.  ]^orton  ....  all  his  claims,  de- 
mands and  causes  of  action  against  the  defendants  arising 
out  of  the  above  stated  facts,  of  which  assignment  the  de- 
fendants had  notice,  and  which  assignment  was  before 
the  beginning  of  this  action." 

The  answer  of  the  defendants  is  substantially  a  general 
denial  of  the  making  of  any  false  statement  and  of  the 
reUance  of  said  Eno  upon  any  statements  made  bytheuL 
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The  affidavit  to  procure  an  order  for  the  defendants' 
examination  before  the  trial  also  stated  that  the  plaint- 
iff had  no  personal  knowledge  of  the  dealings  between 
said  Enoand  the  defendants,  and  that  said  "Eno  is  now 
residing  in  Canada  and  will  not  return  to  the  State  for 
fear  of  prosecution  by  the  pubhc  authorities;  therefore 
he  cannot  be  produced  as  a  witness  on  the  stand,  and  his 
testimony  can  be  taken,  if  at  aU,  only  by  the  very  insuffi- 
cient method  of  a  commission ' ' ;  and  that  the  defendants 
are  the  only  persons  having  knowledge  of  and  who  could 
prove  the  allegations  as  to  the  falsity  of  the  representations 
and  the  amount  of  the  actual  losses,  purchases  and  sales 
made  in  such  transaction.  The  affidavit  to  procure  the 
order  for  discovery  set  forth  (beside  the  facts  above  stated) 
that  it  would  be  necessary  "for  the  plaintiff  to  prove  what 
orders  were  given  by  said  Eno  to  the  defendants;  what 
reports  or  settlements  the  defendants  made  to  said  Eno  as 
to  the  execution  of  said  orders ;  what  payments  Eno  made 
and  what  other  acts  he  did  in  consequence  of  and  in 
rehance  on  said  statements,  and  whether  defendants  did 
the  things  so  stated  or  reported  by  them,  and  whether 
they  bought  or  sold  said  stock  as  so  ordered,  and  at 
what  prices";  that  "the  defendants'  books  and  papers 
would  naturally  contain,  and  the  plaintiff  was  informed  and 
believed  that  they  did  contain  "records  of  most  of  said 
facts."     These  two  motions  were  heard  together. 

Fram.cis  C  BarUywd^xARohert  G.  Ingersoll{Townsend, 
Dyett  &  EiTistein,  attorneys),  for  plaintiff  and  motion. 

Joseph  H.  Choate  {Evarts,  Choate  <&  Beaman.  attorneys), 
for  defendants,  opposed, 

Baeeett,  J. — Plaintiff,  as  assignee  of  the  causes  of 
action,  occupies  no  better  position  on  these  motions  than 
would  Eno  if  he  were  plaintiff.  Eno  could  not  claim  an 
examination  of  defendants  nor  an  inspection  of  their  books, 
to  prove  mat!:;^r«  vi^^vn  !m's  own  knowledge, — e.  g.,  the 
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orders  he  gave,  the  notices  of  execution  which  he  received, 
the  representations  alleged  to  have  been  made,  and  his 
payments.  This  is  an  action  for  damages  sustained  by 
the  defendants'  alleged  fraud.  The  gist  of  the  action  is 
that  the  defendants  neither  bought  nor  sold  the  various 
shares  as  directed  by  Eno  and  as  reported  to  him,  but 
simply  charged  him  ^vith  fictitious  losses.  Neither  Eno 
nor  the  plaintiff,  on  the  papers  now  presented,  requires 
an  examination  of  the  defendants  or  an  inspection  of  their 
books  to  prove  these  charges ;  that  is,  if  the  charges  are 
honestly  made.  Eno  knows  what  the  transactions  between 
himself  and  the  defendants  were.  At  all  events,  such  is 
the  fair  presumption,  and  the  plaintiff  shows  nothing  to 
the  contrary.  If  the  purchases  and  sales  were  shown,  the 
plaintiff  has  only  to  caU  the  persons  named  in  the  notices 
of  such  purchases  and  sales  furnished  from  time  to  time  by 
the  defendants  to  Eno ;  if  Eno  has  lost  these  notices,  or  has 
failed  to  keep  copies  of  them,  or  does  not  remember  the 
names  of  the  respective  vendors  and  vendees  stated  therein, 
the  plaintiff  should  have  estabhshed  such  fact  by  Eno's 
affidavit  or  deposition.  These  pre-requisites  cannot  be 
dispensed  with  because  Eno  has  fled  the  jurisdiction  and  is 
not  here  to  substantiate  the  assigned  cause  of  action. 

Under  the  circumstances  disclosed  by  these  papers,  and 
considering  the  substantially  general  denial  interposed  by 
the  defendants,  I  am  also  of  opinion  that  no  examination 
or  inspection  should  be  permitted  until  the  very  founda- 
tion of  the  plaintiff's  case  has  been  laid  by  the  examination 
of  the  assignor  Eno.  It  will  be  time  enough  when  the 
plaintiff  has  proved  by  his  assignor  the  character  and  ex- 
tent of  the  alleged  transactions  and  has  fully  exhausted  his 
knowledge  upon  the  subject  matter  assigned,  to  seek  to 
supply,  in  the  manner  now  contemplated,  facts  which 
cannot  otherwise  be  obtained.  It  may  well  be  that  after 
such  examination  has  been  completed,  it  will  be  apparent 
that  the  plaintiff  needs  neither  an  examination  nor  an  in- 
spection, or  if  he  does,  that  it  should  be  specially  limited. 
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It  is  a  mistake  to  suppose  that  the  defendants  owe  any 
duty  to  this  plaintiff.  He  is  not  their  customer,  but  merely 
the  assignee  of  a  cause  of  action  which  charges  them  with 
fraud.  They  should  not  in  such  an  action  be  required  to 
furnish  evidence  against  themselves  unless  the  plaintiff 
makes  out  a  perfectly  clear  case  under  the  rules  and  the 
authorities.  Such  a  case  has  not  been  made  out.  On  the 
contrary,  I  feel  bound  to  say  that  these  applications  look 
very  much  like  a  mere  experiment  to  ascertain  whether 
evidence  of  fraud  is  attainable. 

Both  motions  should  be  denied,  with  costs,  without 
prejudice  to  any  further  application  w^hich  the  plaintiff 
may  be  advised  to  make  upon  fresh  papers  after  the  testi- 
mony of  Eno  has  been  taken. 


After  the  rendering  of  this  decision  an  order  was  pre- 
sented to  the  justice  presiding  at  special  term  for  settle-- 
ment,  which,  after  denying  the  motion,  granted  the  plaint- 
iff leave  "to  renew  his  said  motions  upon  further  papers 
after  the  examination  of  John  C.  Eno,  assignor  of  said 
plaintiff,  "  and  the  plaintiff's  attorney  sought  to  have  added 
thereto  the  following  phrase ;  "  or  upon  the  presentation  of 
his  affidavit  stating  his  knowledge  or  want  of  knowledge 
of  the  matters  involved  in  this  action."  The  justice 
directed  the  entry  of  the  order  as  proposed,  ^vithout  the 
addition  of  the  clause  proposed  by  plaintiff's  counsel,  fil- 
ing the  following  memorandum  of  his  reasons  for  so 
doinsr. 


"©• 


Baekett,  J. — I  think,  upon  all  the  facts  and  circum- 
stances disclosed  upon  these  motions,  that  it  would  not  be 
a  fair  exercise  of  discretion  to  permit  their  renewal  upon 
any  thing  else  than  Eno's  testimony  in  the  cause.  I  am 
clearly  of  the  opinion  that  a  substantial  case,  up  to  the  point 
at  least  of  the  alleged  fictitious  character  of  the  purchases 
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and  sales,  should  be  made  out  (and  that  even  as  to  the  lat- 
ter, Eno's  knowledge  and  mformation  should  be  fully 
tested  by  cross-examination  upon  commission)  before  the 
plaintiff  should  be  permitted  to  apply  for  an  inspection  of 
the  books  and  papers  or  further  examination. 

The  order  must  be  settled  as  proposed  by  the  defendant. 


PEOPLE  ex  rel.  REYNOLDS  CARD  MANUFACTUR- 

ING    COMPANY   V.    DISTRICT    COURT  IN 

THE  CITY  OF  NEW  YORK  FOR   THE 

FOURTH  JUDICIAL  DISTRICT  et  al. 

§§  2091  et  seq.  3216. 
•  Writ  of  prohiJntum — 'When  mil  not  lie — Appeal  from  justice's   court. 

A  writ  of  prohibition  restraining  proceedings  in  an  action  will  not  lie 
where  there  is  a  remedy  by  appeal. 

If  a  justice  of  a  district  court  in  the  city  of  New  York  erroneously  refuses 
to  accept  an  undertaking  given  to  remove  a  cause  from  his  court  to 
the  New  York  court  of  common  pleas  and  to  sign  an  order  of 
removal,  the  remedy  is  by  appeal  from  his  detennination;  audit  is  well 
established  that  the  right  to  appeal  in  such  case  exists. 

Where  a  jastice  erroneously  refuses  to  accept  an  undertaking  given  to 
remove  a  cause  from  tis  court  to  the  court  of  common  pleas,  and  to  sign 
an  order  for  the  removal,  a  writ  of  prohibition  will  not  issue  restrammg 
further  proceedings  before  the  justice. 

Instance  of  a  case  in  which  it  was  doubtful  whether  the  proceedings  of 
the  defendant  in  an  action  in  a  district  court  in  the  city  of  New  York 
to  obtain  its  removal  to  the  court  of  common  pleas  were  so  strictly  cor- 
rect as  to  compel  the  removal. 

(Decided  November  23,  1887.) 

Hearing  on  alternative  writ  of  prohibition. 

The  motion  papers  set  forth  that  the  relator  was  the 
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defendant  in  a  certain  action  brought  in  the  district  court 
of  the  city  of  ISTew  York  for  the  fourth  judicial  district,  by- 
Edward  F.  Underhill,  one  of  the  defendants  herein;  that 
the  summons  in  said  action  was  served  upon  the  relator, 
returnable  November  4,  188Y;  that,  on  that  day,  the  plaint- 
iff and  the  defendant  both  appeared  in  court;  that  the 
summons  demanded  judgment  for  $150,  and  that  the 
pleadings  were  oral,  the  plaintiff's  complaint  being  for 
rent  due  the  plaintiff  from  the  defendant  which  amounted 
to  $150,  and  the  defendant's  answer  a  general  denial; 
that,  onlTovember  5, 1887,  the  relator  executed  an  under- 
taking with  the  Fidelity  &  Casualty  Company  of  New  York, 
a  corporation  duly  authorized  by  the  State  of  New  York 
to  act  as  surety  in  actions  in  the  courts  of  this  State,  in 
the  sum  of  $300,  being  double  the  amount  of  damages 
claimed  in  the  summons,  for  the  purpose  of  applying  on 
the  return  day  for  an  order  removing  said  action  to  the 
court  of  common  pleas  for  the  city  and  county  of  New 
York ;  that,  on  the  return  day,  after  issue  was  joined,  and 
before  an  adjournment  was  granted,  the  defendant  ap- 
phed  to  Alfred  Steckler,  justice  of  said  court,  for  an  order 
removing  said  action  into  the  court  of  common  pleas  and 
duly  filed  said  undertaking;  that  the  justice  then  and  there 
fixed  the  sum  of  $300  as  the  proper  amount  for  which  an 
undertaking  should  be  given,  but  refused  to  accept  said 
undertaking,  and  no  order  was  made  requiring  the  surety  to 
justify,  but  adjourned  the  cause  to  November  5,  requesting 
defendant  to  file  a  new  undertaking  on  said  day  in  the  same 
amount ;  that,  on  November  5,  the  defendant  filed  with  the 
clerk  of  the  court  a  further  undertaking  in  the  sum  of 
$300 ;  the  sureties  upon  w-hich  were  the  Fidelity  &  Casu- 
alty Company  of  New  York,  and  Henry  A.  Dingee,  of  the 
State  of  New  York,  which  undertaking  was  duly  executed 
in  conformity  with  all  the  provisions  of  the  law  relating  to 
such  undertakings,  and  the  relator  again  presented  the 
proposed  order  for  the  removal  of  the  cause  to  the  court 
of  common  pleas  before  an  adjournment  was  asked  or 
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granted  on  behalf  of  the  defendant,  and  the  justice  refused 
to  accept  the  bond,  although  the  same  was  filed,  and 
refused  to  sign  said  order  for  removal,  and  did  not  provide 
for  a  justification  of  the  sureties,  but  adjourned  the  cause 
to  November  12,  1887,  for  trial  upon  that  day. 

On  these  papers,  an  alternative  writ  of  prohibition 
directed  to  the  district  court  in  the  city  of  New  York  for 
the  fourth  judicial  district,  Alfred  Steckler  and  Edward  F. 
Underhill,  was  granted,  requiring  those  to  whom  it  was 
directed,  and  either  of  them,  "to  desist  and  refrain  from 
any  further  proceedings  in  an  action  pending  in  the 
district  court  of  the  city  of  New  York  for  the  fourth 
judicial  district,  in  which  Edward  F.  Underhill  was 
plaintiff,  and  the  Reynolds  Card  Manufacturing  Company 
was  defendant,  until  further  direction  of  the  New  York 
supreme  court ;  and  also  to  show  cause  at  the  time  when, 
and  place  where  this  Avrit  is  made  returnable  why  you  and 
each  of  you  should  not  be  absolutely  restrained  from  any 
further  proceedings  in  said  action,  and  you  are,  and  each 
of  you  is  hereby  commanded  to  make  the  return  to  this 
writ  at  the  special  term  of  the  New  York  supreme  court  of 
the  city  and  county  of  New  York,  to  be  held  at  chambers 
thereof,  at  the  New  York  court-house,  in  the  city  of  New 
York,  on  the  21st  day  of  November,  1887,  at  10.30  o'clock 
in  the  forenoon  of  that  day. ' ' 

The  return  of  the  defendant,  Edward  F.  UnderhiU,  to 
this  "Writ  objected  to  its  regularity  on  the  ground  that  it 
was  not  granted  at  the  special  term  of  the  court ;  to  the 
sufficiency  of  the  papers  upon  which  it  was  granted,  on  the 
ground  that  it  "does  not  appear  that  either  of  the  defend- 
ants threatened  to  do  any  act  or  thing  beyond  their  juris- 
diction; .  .  .  that  it  does  not  appear  therefrom  that  a 
remedy  by  law  does  not  exist  for  the  redress  of  the  alleged 
wrongs  and  injuries;"  and  that  the  alleged  error  "  is  sub- 
ject to  review  by  an  appeal  to  the  court  of  common  pleas;" 
and  also  setting  forth,  beside  the  facts  above  stated,  that 
the  undertaking  was  objected  to,  and  not  accepted,  be- 
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cause  defective  in  form,  and  also  because  an  order  had 
not  been  made  or  sought  fixing  the  amount  of  the  under- 
taking to  be  given ;  the  return  of  Justice  Steckler  to  the 
writ  made  the  return  of  the  defendant,  Underbill,  a  part 
thereof,  and  also  set  forth  that  all  the  acts  performed  by 
him  were  done  "  in  good  faith,  without  malice,  fraud  or 
collusion,"  and  solely  in  accordance  with  the  duty  imposed 
upon  him  by  law  as  such  justice. 

Lewis  H.  Hyde,  for  the  relator  and  writ. 
John  Fentiel,  for  the  defendants,  opposed. 

Bakkett,  J. — It  is  well  settled  that  the  writ  of  pro- 
hibition will  not  lie,  where  there  is  a  remedy  by  appeal 
People  V.  Nichols,  79  i\^.  Y.  582;  Expa/rte  Gordon,  2  Hill, 
(363;  and  Ex  parte  Brandlacht,  2 /c?.  367).  That  such 
remedy  exists  here,  if  the  justice  erroneously  refused  to 
accept  the  undertaking  and  to  sign  the  order  of  removal, 
is  equally  well  settled  (O'Connor -y.  Maschcowitz,  48  How. 
Pr.  451;  Hogan  v.  Devlin,  2  Daly,  184). 

If  the  writ  was  granted,  the  suit  in  the  district  court 
would  be  permanently  stayed,  for  the  justice  would  be  pro- 
hibited and  the  court  of  common  pleas  would  be  without 
original  jurisdiction,  as  the  action  only  reaches  that  court 
upon  the  order  of  removal  being  signed.  It  is  clear,  upon 
the  law,  that  the  relator  is  not  entitled  to  the  writ ;  and  I 
may  say  that  the  alternative  writ  was  granted,  if  not 
improvidently,  at  least  without  due  reflection. 

CTpon  the  facts,  too,  I  think  it  very  doubtful  whether 
the  relator's  practice  was  so  strictly  correct  as  to  compel 
the  removal. 

There  must  be  a  final  order  against  the  relator,  with 
$20  costs  and  disbursements.  . 
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DAYIES  V.  WILLIAMS  et  al. 

Supreme  Court,  Fourth  Department,  Onondaga  County, 
Special  Term,  October,  1887. 

§§  3228,  3248. 

Cbste —  When  question  of  title  to  land  arises — Review  of  right  to  costs  in  such 

cases. 

A  certificate  of  a  referee  before  whom  an  action  is  tried,  In  which  the 
defendant  recovers  less  than  $50,  to  the  effect  that  the  title  to  land 
came  in  question  upon  the  trial,  is  conclusive  evidence  of  that  fact 
before  the  taxing  officer;  but  the  court  has  power  upon  motion  at 
special  term  to  review  the  grounds  upon  which  the  certificate  was 
made,  and  determine  whether  it  was  properly  or  improperly  granted. 

Upon  a  motion  to  set  aside  a  judgment  entered  in  favor  of  the  plaiiitills 
in  an  action,  and  the  taxation  of  costs  in  favor  of  the  plaintiff 
recovered  less  than  $50,  and  the  referee  before  whom  the  ca.'^e  was 
tried  certified  that  the  title  to  land  came  in  question  upon  the  trial,  the 
question  whether  a  claim  of  title  to  real  property  arose  upon  the  plead- 
ings or  in  the  action  or  came  in  question  upon  the  trial,  is  before  the 
coiui;  for  determination. 

Where  the  complaint  in  an  action  contained  three  coimts,  one  of  which 
was  for  labor  and  materials  furnished  the  defendants,  part  in  pui-su- 
ance  of  a  written  agreement,  but  all  at  their  request,  in  erecting  a 
dwelling-hoase  on  a  lot  of  land  alleged  to  be  jointly  owned  by  the 
defendants;  the  second,  for  damages  caused  by  the  entry  of  the 
defendants  into  such  house  before  it  was  completed,  without  the  con- 
sent of  the  plaintiff;  and  the  third,  for  lumber  and  materials  belonging 
to  the  plaintiflLs,  taken  and  used  by  the  defendants,  but  not  in  con- 
nection with  the  erection  of  said  house;  and  the  answer  of  one  of  the 
defendants  contained  a  general  denial, — Held,  that  a  claim  to  the 
title  of  land  arose  upon  the  pleadings  and  was  a  necessary  issue  to 
be  proved  upon  the  trial,  and  not  a  mere  collateral  one. 

Langdon  v.  Guy  16  Weekly  Dig.  201,  followed. 

(Decided  October,  1887.) 

Motion  by  defendants  to  set  aside  a  judgment  entered 
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in  this  action  in  favor  of  the  plaintiff,  and  the  taxation 
and  retaxation  of  the  costs  included  therein ;  also  to  vacate 
a  judgment  entered  in  the  same  action  in  favor  of  the 
defendants  and  to  set  aside  the  certificate  of  a  referee  relat- 
ing to  the  question  of  title,  the  recovery  being  less  than 
$50. 

The  opinion  shows  other  facts. 

Isaac  Tripp,  for  plaintiff. 

John  D.  Griffith,  for  defendants. 

Yann,  J. — The  certificate  of  the  learned  referee  was 
conclusive  proof  before  the  taxing  officer  to  show  that  the 
title  to  land  came  in  question  upon  the  trial  (LilHs  -y. 
O' Conner,  8  Hun,  280).  If,  however,  the  certificate  was 
improperly  granted ,  the  court  has  power  to  review,  upon 
motion  at  special  term,  the  grounds  upon  which  the  certifi- 
cate was  made  (Barney  v.  Keith,  6  Wend.  555).  This 
motion,  therefore,  brings  up  the  question  whether  a  claim 
of  title  to  real  property  arose  upon  the  pleadings  in  this 
action,  or  came  in  question  aponthe  trial  {Code  Cii).  Pro. 
§§  3248,  3228). 

By  the  first  count  of  his  amended  complaint,  the  plaint- 
iff alleges  that  the  defendants  are  jointly  and  severally 
indebted  to  him  for  labor  done  and  materials  furnished  at 
their  request,  in  pursuance  of  a  written  agreement  covering 
a  portion  of  such  labor  and  materials,  in  erecting  a  certain 
dweUing-house  on  a  lot  of  land  in  the  city  of  Utica 
joinUy  owTied  hy  the  defendants. 

The  second  count  is  for  damages  caused  by  the  entry 
into  possession  by  the  defendants  of  the  house  in  question 
before  it  was  completed,  and  against  the  protest  of  the 
plaintiff. 

The  third  count  is  for  lumber  and  materials  belonging 
to  the  plaintiff,  taken  and  used  by  the  defendants  for  their 
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own  benefit,  and  not  for  any  purpose  connected  with  the 
erection  of  said  dwelling. 

The  defendants  answered  separately,  the  defendant 
Susanna  Williams  pleading,  among  other  defenses,  a 
general  denial.  The  other  defendant  does  not  deny  the 
ownership  of  the  lot  upon  which  the  house  in  question  was 
erected,  as  alleged  in  the  complaint. 

This  analysis  of  the  pleadings  shows  that  one  of  the 
issues  raised"  by  the  answer  of  Mrs.  Wilhams  was 
whether  the  defendants  jointly  owned  said  lot.  Both  the 
ownership  of  the  premises  by  the  defendants  and  the 
Jiature  of  their  title  is  alleged  on  the  one  hand  and  denied 
on  the  other. 

The  learned  counsel  for  the  defendants,  however, 
insists  that  both  the  title  and  the  nature  thereof  were  col- 
lateral facts ;  that,  hence,  the  averments  relating  thereto 
were  immaterial,  and  that  a  denial  thereof  did  not  put  in 
issue  the  title  to  real  estate.  It  is  true  that  the  object  of 
this  allegation  and  the  proof  introduced  to  support  it  was 
to  establish  an  implied  contract  on  the  part  of  Mrs.  "VVilhams 
to  pay  whatever  sum  was  actually  due  to  the  plaintiff. 
The  theory  of  the  first  count  of  the  complaint  is  that  the 
defendants  owe  the  plaintiff  a  certain  sum  for  building  a 
house ;  that  a  part  of  the  labor  and  materials  was  covered 
by  a  written  agreement,  but  as  to  the  remainder  the  law 
infers  a  promise  on  the  part  of  both  defendants  to  pay 
the  same,  from  the  fact  that  they  jointly  owned  the  lot 
upon  which  such  house  was  erected.  According  to  this 
theory  of  the  complaint,  the  allegation  of  ownership  was 
material,  and  the  proof  thereof  necessary.  There  could 
have  been  no  recovery  without  such  proof,  and  the  aver- 
ment, although  inartificial  in  form,  was  an  appropriate 
basis  for  the  evidence.  Both  the  allegation  and  the  proof 
were  therefore  material.  The  finding  of  this  fact  by  the 
referee  would  estop  the  plaintiff  from  maintaining  an  action 
of  ejectment  against  the  defendants  to  recover  the  lot  in 
question  upon  any  theory  inconsistent  with  the  joint  own- 
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ership  of  the  defendants  at  the  time  alleged  in  the  com- 
plaint. This  case  is  not  like  Landgon  v.  Guy  (16  WeeJcli/ 
Dig.  201),  where  the  allegation  that  a  personal  assault 
was  committed  on  plaintiff's  land  was  denied,  as  the  ma- 
terial part  of  the  averment  in  that  case  was  the  assault,  and 
not  the  place  where  it  was  committed,  which  was  matter 
of  description  merely.  In  this  case,  the  place  where  the 
house  was  built  was  as  vital  as  the  erection  of  the  house 
itself,  because,  if  it  had  been  built  upon  lands  in  which 
Mrs.  Wilhams  had  no  interest,  she  could  not  have  been 
held  liable. 

It  follows  that  the  certificate  was  properly  made,  and 
that  the  taxation  of  costs  in  favor  of  the  plaintiff  was 
regular. 

JS'o  proof  has  been  furnished  showing  that  any  item  of 
such  costs  was  improperly  allowed,  or  that  any  particular 
item  was  objected  to,  or  the  grounds  of  any  objection. 

The  judgment  entered  in  favor  of  the  defendant  was 
irregular,  and,  as  they  ask  to  have  it  set  aside,  that  part 
of  their  motion  should  be  granted,  and  the  clerk  directed  to 
detach  from  the  roU  therein  the  report  of  the  referee, 
and  attach  it  to  the  other  judgment-roU. 

As  the  principal  question  involved  on  this  motion  is 
new,  no  costs  are  allowed  to  either  party. 

An  order  may  be  entered  accordingly. 
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In  be  DAWSON. 

WILSO]^  AM)  ANo.  V.  DAWSON  irr  al. 

SuPBKviE  Court,  First  Department,  New  York  County, 
Special  Term,  November,  1887. 

§§  708,  1370,  1388. 
Execution — Betum  to,  wheire  moneys  collected  under  attachment. 

Where  moneys  have  come  into  the  possession  of  a  sheriflE  under  an  attach- 
ment and  the  sheriff  converted  them  to  his  own  use,  the  defendant 
in  the  attachment  is  entitled  to  have  the  moneys  received  by  the  sheriff, 
credited  upon  an  execution  subsequently  issued  against  him,  upon 
a  judgment  recovered  in  the  action. 

It  seems,  that  where  a  sheriff  has  collected  money  upon  an  execution, 
notwithstanding  the  money  has  not  been  paid  by  him  to  the  cred- 
itor therein,  the  debtor  is  entitled  to  a  return  to  the  effect  that  the 
judgment  has  been  satisfied. 

People  v.  llopson  (1  Denio,  574);  Peck  ■». Tiffany  (3  N.  T.  451);  followed. 
McBride  v.  Farmer's    Branch    Bank  (7  Abb.  Pr.  347),  distinguished. 

Where  the  debtor  in  an  execution  has  paid  the  amount  thereof  to  the  sheriff, 
he  is  entitled  to  a  statement  of  the  truth  upon  the  return  of  the  exe- 
cution, and  a  motion  to  require  a  return  in  accordance  with  the  facts  is 
his  proper  remedy. 

A  sheriff  having  collected  moneys  under  an  execution  is  required  to  pay 
them  over  to  the  plaintiff  in  the  execution;  and  if  he  fails  to  do  so, 
the  plaintiff  must  exhaust  the  law  against  hiri  and  his  bondsmen,  and 
if  he  stills  fails,  the  plaintiff  loses  his  claim. 

{Beaded  November  28,  1887). 

Motion  by  defendant  in  an  execution  from  an  order  re- 
quiring E.  J.  Shelly,  under  sheriff  of  Alexander  V.  David- 
son, late  sheriff  of  the  city  and  county  of  New  York,  or  his 
authorized  deputy,  to  make  a  return  of  an  execution  in 
accordance  with  the  facts. 

John  W.  Wilson  and  De  Lorme  Knowlton,  composing 


CIVIL  PROCEDUKE  EEPORTS.  143 

In  re  Dawson, 

the  firm  of  J.  W.  "Wilson  &  Co. ,  in  the  city  of  New  Tork, 
began  an  action  in  this  court  against  the  defendants,  Ernest 
L.  Dawson,  individually  and  as  surviving  partner  of  the 
J.  M.  Dawson  Packing  Company,  of  San  Jose,  California, 
for  damages  for  a  breach  of  contract  in  the  sale  of  certain 
canned  goods.  On  June  25,  1885,  an  attachment  was 
issued  on  the  ground  of  the  defendants'  non-residence. 
On  September  21,  1885,  a  copy  of  said  attachment  was 
served  upon  the  firm  of  McDowell,  Pearse  &  Co. ,  of  ]^ew 
York  city;  on  September  24, 1885,  Joseph T.  McDoweU,  a 
member  of  the  last-named  firm,  made  a  deposition  that 
said  firm  then  owed  to  the  defendants  in  said  action 
$1,006.12.  On  the  arrival  of  certain  merchandise  then  en 
route  to  New  York,  the  said  firm  would  owe  the  defend- 
ants the  further  sum  of  $1,223.08.  On  October  1,  1885,  an 
order  was  applied  for  by  J.  "W.  "Wilson  &  Co.  's  attorneys, 
and  obtained,  directing  the  said  firm  of  McDowell,  Pearse 
&  Co.  to  pay  to  the  sheriff  of  the  city  and  county  of  l^ew 
York  as  property  of  the  defendants,  levied  on  under  the 
attachment  herein,  the  sum  of  $1,006.12  in  their  possession 
and  due  to  said  defendants,  and  further  directing  that,  with- 
in ten  days  from  the  date  of  the  receipt  by  the  said  firm 
of  the  remainder  of  the  goods  mentioned  in  said  deposition 
of  the  said  McDowell,  the  said  firm  pay  and  turn  over  to 
the  sheriff  of  the  city  and  county  of  J^^Tew  York,  as  prop- 
erty of  the  defendants  levied  on  under  the  attachment 
herein,  the  sum  of  $1,223.08  then  in  their  possession  and 
due  to  defendants.  In  pursuance  to  said  order,  McDowell 
Pearse  &  Co.  did  pay  to  the  sheriff  of  New  York  city 
and  county  the  money  due  from  them  under  and  by  virtue 
of  the  warrant  of  attachment  in  said  action  issued ;  and  the 
sum  actually  paid  by  the  said  firm  to  the  said  sheriff 
amounted  to  $2,316.48. 

On  or  about  February  8, 1886  A.  V.  Davidson  (sheriff  of 
the  city  and  county  of  New  York  during  the  times  herein- 
after mentioned)  disappeared,  and  the  parties  to  this  action 
have  been  unable  to  find  him,  though  diligent  search  has 
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been  made.  Ever  since  the  disappearance  of  said  David- 
son, there  has  been  in  the  city  and  county  of  I^ew  York  one 
Edward  J.  Shelly,  a  deputy  sheriff  under  said  Davidson 
duly  authorized  to  transact  the  business  of  the  office  of 
sheriff  remaining  unfinished  from  the  term  of  said  Davidson. 

The  defendants  duly  appeared  and  answered,  in  the 
action  in  which  said  warrant  of  attachment  was  issued,  and 
thereafter  the  issues  therein  came  to  trial  on  October  10, 
1886,  before  the  court  and  jury,  and  resulted  in  a  judgment 
for  plaintiff,  Wilson  and  Knowlton  and  against  the  defend- 
ants, in  the  sum  of  $2,452.86,  which  was  duly  entered  on 
October  19, 1886.  On  November  19, 1886,  an  execution  on 
said  judgment  and  for  the  amount  thereof  against  the 
property  of  the  said  defendants  was  issued,  which  execu- 
tion has  been  returned  wholly  unsatified.  The  return 
indorsed  on  said  execution  being  in  the  following  words,  to 
wit:  "No personal  or  real  property.  Alexander  V.  Dand- 
son,  late  sheriff;"  and  no  part  of  said  judgment  has  been 
paid  except  as  herein  set  forth. 

Upon  March  18,  1887,  the  defendants  paid  the  plaint- 
iffs $171. 87,  which  w^as  the  difference  between  the  judgment 
recovered  against  the  defendants  and  the  amount  of  money 
attached  by  the  sheriff  of  New  York  city  and  county  and 
paid  to  the  sheriff  by  McDowell,  Pearse  &  Co.,  together 
with  interest  from  entry  of  judgment  to  the  date  of  the 
payment,  and  the  amount  of  poundage  or  fees  to  which  the 
sheriff  was  entitled  upon  the  sum  in  his  hands ;  and  at  the 
same  time  the  attorney  for  said  Dawson  demanded  in 
writing  from  the  attorney  for  Wilson  and  Knowlton  a  satis- 
faction of  the  judgment  against  said  Dawson,  which  was 
refused. 

Itd)ert  S.  Rvdd,  for  petitioner  and  motion. 
Henry  D.  Hotchkiss,  for  sheriff,  opposed. 

Bakretf,  J. — This  is  a  motion  by  the  defendant  in  an 
execution  to  require  the  late  Sheriff  Davidson  or  his  autJior- 
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ized  deputy  to  make  a  return  in  accordance  with  the  facts. 
This  motion  is  the  defendant's  proper  remedy.  If  he  has 
paid  the  judgment,  he  is  entitled  to  a  statement  of  the  truth 
upon  the  returned  execution.  A  plaintiff  may  in  certain 
cases  be  required  to  bring  an  action  for  a  false  return,  but 
even  he  could  by  motion  compel  a  sheriff  with  the  money 
actually  in  his  hands  to  make  a  truthful  return  (see  86 
JSF.  T.  517 ;  Smith  on  Sheriffs,  408,  and  cases  cited).  The 
purpose  of  the  motion  is  to  obtain  a  ruling  as  to  whether 
the  creditor  or  the  debtor  must  lose  moneys  in  the  late 
sheriff's  hands  under  an  attachment,  which  moneys  such 
late  sheriff  is  said  to  have  converted  to  his  own  use.  If 
these  moneys  had  been  reahzed  upon  an  execution,  there 
would  b&  no  question  under  the  cases  that  the  loss  would 
bo  th&  creditor's.  "The  judgment  is  satisfied,"  said 
Bronson,  J.,  in  People  v.  Hopson  (1  Denio,  574),  "when 
the  execution  has  been  so  used  as  to  change  the  title  or  in 
some  other  way  deprive  the  debtor  of  his  property.  This 
includes  the  case  of  a  levy  and  sale ;  and  also  the  case  of  a 
loss  or  destruction  of  the  goods  after  they  had  been  taken 
out  of  the  debtor's  possession  b}^  virtue  of  the  process. 
When  the  property  is  lost  to  the  debtor  is  consequence  of 
the  legal  measures  which  the  creditor  has  pursued,  the 
debt  is  gone,  although  the  creditor  may  not  have  been  paid. 
He  must  take  his  remedy  against  the  officer,  if  he  has  been 
in  fault;  and,  if  there  be  no  such  remedy,  the  creditor  must 
bear  the  loss.  "  And  m  Peck  v.  Tiffany  (2  iT.  T.  456), 
it  was  said  that  when  "  a  sheriff  levies  upon  sufficient  prop- 
erty, ajid  through  his  negligence  or  misconduct  it  is  lost, 
destroyed  or  otherwise  disposed  of  so  that  the  defendant  is 
deprived  of  the  benefit  of  it,  there  is  no  doubt  it  should  be 
regarded  as  a  satisfaction  of  the  execution,  and  the  plaint- 
iff must  in  such  case  seek  his  remedy  against  the  sheriff." 
These  rules  are  equally  applicable,  so  far  as  the  question  of 
remedy  is  concerned,  to  the  case  of  moneys  actually  reduced 
to  possession  under  an  attachment,  and,  in  contemplation 
of  law,  in  the  hands  of  the  sheriff  when  the  execution  is 
Vol.  XIII.— 10. 
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issued.  It  is  true  that  the  debt  is  not  satisfied  by  the 
reduction  of  such  moneys  to  possession  under  the  attach- 
ment. They  are,  in  fact,  held  as  security  for  the  subse- 
quent judgment  if  obtained.  But  the  rule  does  not  depend 
exclusively  upon  the  satisfaction  of  the  debt.  It  is  tliat 
the  debtor's  property  has  been  actually  lost  to  him  in  con- 
sequence of  the  legal  measures  which  the  creditor  has  pur- 
sued. In  other  words,  his  property  (reduced  to  money)  is 
actually  taken  possession  of  by  the  sheriff  under  the  attach- 
ment, and  is  stiU  in  the  hands  of  that  sheriff  unapplied  as 
specially  directed  by  the  Code,  and  the  process  issued  pur- 
suant to  the  Code.  This  is  a  very  different  case,  therefore, 
from  McBride  v.  Farmer's  Branch  Bank  (7  Abh.  Pv. 
347),  where  the  sheriff  never  had  the  moneys  in  his  actual 
possession,  but  merely  levied  the  attachment  upon  moneys 
in  a  trust  company.  The  trust  company  having  failed 
between  the  levy  and  the  judgment,  the  court  held  that 
the  debtor  was  the  loser.  There  the  debtor's  claun 
against  the  trust  company  was  not  lost  to  him  by  the 
attachment,  but  by  the  delay  caused  by  his  fruitless 
defense.  Several  other  cases  are  cited,  but  in  none  of 
them  had  the  debtor's. property  in  the  form  of  money 
been  actually  taken  into  the  custody  of  the  sheriff  under 
the  attachment.  Under  the  latter  state  of  facts,  tlie  sheriff 
having  the  moneys  in  his  hands,  as  the  law  presumes,  is 
required  "  to  pay  them  over  to  the  plaintiff"  in  the  exe- 
cut;ion  {(hde,  Civ.  Pro.  §  708).  If  he  fails  to  do  so,  the 
plaintiff  must  exhaust  the  law  against  him  and  his  bonds- 
men. If  he  stills  fails,  the  ])laintiff  loses  his  claim.  The  law 
has  given  him  an  execution  to  be  satisfied  "  out  of  the  per- 
sonal property  attached. ' '  It  lias  given  him  no  more.  The 
defendant  is  entitled  to  the  application  of  the  moneys  taken 
from  him  by  the  law  as  invoked  by  plaintiff,  and  he  cannot 
be  required  to  pay  the  debt  twice  over  merely  because  the 
plaintiff  cannot  induce  or  compel  the  officer  of  the  law 
who  holds  his  moneys  to  pay  them  over  as  required  by  the 
Code  and  the  execution. 

The  motion  should  be  granted,  but  without  costs. 
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DGRSEY,  Respondent,  v.  PIKE,  Appellant. 

Supreme    Court,    Fifth    Department,    General    Term, 
October,  1887. 

•§§  788,  3045. 

Justice' 8  court — Appeal  from  judgment — Time  to,  Jww  computed,  in  courts 
not  of  record —  WJien  Sunday  excluded. 

An  appeal  from  a  justice's  judgment  must  be  taken  within  twenty  days 
of  tlie  entry  of  the  judgment  in  the  justice's  docket,  but  the  day  on 
which  the  judgment  is  rendered  is  to  be  excluded,  and  also  Simday 
when  that  is  the  last  day. 

In  computing  the  time  within  which  an  act  must  be  done,  if  the  last  day 
falls  on  Sunday,  that  day  must  be  included  unless  there  is  some 
statute  providing  that  Sunday  shall  be  excluded  from  the  computa- 
tion. 

Section  788  of  the  Code  of  Civil  Procedure, — providing  that  in  computing 
the  time  within  which  an  act  in  an  action  or  special  proceeding  must 
be  performed,  the  first  day  must  be  excluded  and  the  last  included, 
except  where  it  is  Sunday  or  public  holiday,  where  it  must  be 
excluded, — applies  to  courts  not  of  record  ;  the  reference  therein  to  the 
last  preceding  section  is  for  the  purpose  of  defining  the  action  in 
which  said  rule  must  be  applied,  and  it  does  not  limit  its  application 
to  courts  of  record. 

Gribbon  v.  Freel  (93  i^.  Y.  93),  followed.  Marvin  v.  Marvin  (75  Id. 
240),  distinguished. 

(Decided  October,  1887.) 

Appeal  by  defendant  from  an  order  of  the  Monroe 
county  court,  denying  a  motion  to  dismiss  an  appeal 
taken  by  the  plaintiff  from  a  judgment  of  the  municipal 
court  in  the  city  of  Rochester  in  the  defendant's  favor 
for  $5.30  costs. 

The  opinion  states  the  facts. 
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William  M.  Bates,  for  defendant-appellant. 

Henry  J.  Sullivan^  for  plaintiff-respondent. 

Baiskee,  J.: — The  motion  to  dismiss  the  appeal  was 
made  upon  the  sole  ground  that  the  same  was  not  taken 
Avithin  twenty  days  after  the  entry  of  the  judgment  as 
required  by  section  3046  of  the  Code  of  Civil  Procedure, 
— which  provides  that  such  appeal '  *  must  be  taken  within 
twenty  days  after  the  entry  of  the  judgment  in  the 
justice's  docket. " 

The  judgment  was  rendered  on  November  22,  1886, 
and  the  twenty  days  after  the  entry  of  the  judgment  would 
expire  on  December  12,  1886,  which  day  Avas. Sunday. 
The  notice  of  appeal  was  served  on  Monday  following — 
December  13. 

The  question  is,  was  such  service  timely?  Without  tjie 
aid  of  the  provision  found  in  section  Y88,  it  is  clear  that 
the  notice  of  appeal  was  served  too"  late,  as  the  day  on 
which  the  judgment  was  rendered  is  to  be  excluded  from 
the  computation  {Ex  parte  Dodge,  7  Cow.  147 ;  Marvin 
v.  Marvin,  75  N.  T.  240). 

In  computing  the  time  in  which  an  act  must  be  done 
required  by  any  statute,  if  the  last  day  falls  on  Sunday, 
that  day  cannot  be  excluded,  and  the  act  be  done  on  the 
Monday  following,  unless  there  is  some  statute  providing 
that  the  Sunday  should  be  excluded  from  the  computation. 
In  certain  instances,  where  the  last  day  for  doing  a  statu- 
tory act  falls  on  Sunday,  it  is  provided  that  in  making 
the  computation  that  day  should  be  excluded  {Code  Civ. 
Pro.  §  788). 

"We  think  this  provision  is  applicable  to  this  case,  and 
that  the  notice  of  appeal  was  served  in  due  time.  AU 
agree  that  the  day  on  which  the  judgment  was  entered  is 
not  to  be  counted. 

The  reference  made  in  section  788  to  the  preceding  sec- 
tion 787,  is  for  the  purpose  of  defining  the  actions  and  pro- 
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ceedings  in  which  the  rule  must  be  applied.  Courts  not  of 
record  are  included  within  phrases  of  sections  T87  and  788, 
and  the  rule  of  computation,  we  think,  applies  to  acts  to 
be  done  in  actions  or  proceedings  originating  in  the  munici- 
pal court  of  Rochester.  The  language  used  in  section  788, 
r^ative  to  the  subject  in  question,  is  very  general  and 
sliould  be  liberally  construed ;  and  we  see  no  reason  for 
giving  it  an  interpretation  limiting  its  operation  to  actions 
^nd  proceedings  in  a  court  of  record. 

It  was  expressly  held  in  Gribbon  v.  Freel  (93  JV.  Y. 
93),  that  where  the  last  day  for  the  service  of  summons 
issued  out  of  the  marine  court  for  the  city  of  ]^ew  York 
in  an  action  where  an  attachment  had  been  granted,  as 
required  by  section  638,  fell  on  Sunda}^,  it  was  timely  to 
serve  the  summons  on  the  Monday  following.  In  support 
of  the  rule  the  court  cited  seetion  788  and  relied  upon  its 
provisions,  as  estabhshing  the  rule  for  making  the  com- 
putation. The  reference  made  in  section  788,  to  the  pre- 
ceding section  was  not  made  for  the  purpose  of  defining 
and  hmiting  the  instances  in  which  the  rule  of  computa- 
tion should  be  applied,  but  for  the  purpose  of  making  the 
rule  applicable  to  actions  and  proceedings  originating  in 
courts  not  of  record. 

We  are  cited  by  the  appellant's  counsel,  to  the  case  of 
Marvin  v.  Marvin  (75  W.  Y.  240),  as  an  authority  in  sup- 
]">ort  of  his  position  that  the  provisions  of  the  section  788 
do  not  apply  to  an  action  originating  in  a  justice  court. 
That  case  holds,  among  other  things,  that  section  788  does 
not  apply  to  acts  where  the  law  specifically  prescribes  a 
different  rule  of  computation,  than  the  one  laid  down  in 
that  section,  and  that  in  the  case  before  it,  a  different  rule 
had  been  prescribed  by  another  section  of  the  Code. 

In  that  case,  the  provisions  of  the  section,  relating  to 
the  mode  of  computation  when  the  last  day  within  which 
an  act  should  be  done  fell  on  Sunday,  was  brought  before 
the  court  for  its  consideration.  The  order  appealed  from 
should  be  affirmed,  with  $10  costs  and  disbursements. 

All  concur. 
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McCOMB  V.  KELLOGG,  as  Executor,  etc. 

SuPEEME  Court,  First  Department,  New  York  County, 
Special  Term,  November,  1887. 

4 

§  3251,  subd.  3. 
Closts — When  defendant  not  entitled  to  trial  fee  on  discontinuance. 

Where  two  days  before  a  case  was  on  the  day  calendar  of  the  court  and 
was  called  for  trial,  the  plaintiff's  attorneys  offered  to  discontinue  the 
action  and  pay  costs,  and  the  defendant's  attorney  refused  to  accept 
the  costs  or  discontinue  the  action  until  after  he  had  made  a  motion  for 
an  extra  allowance,  and  thereafter  the  defendant's  attorney  moved 
for  and  obtained  an  extra  allowance  of  $150, — Held,  that  the  fact 
that  the  case  had  appeared  on  the  calendar  and  that  the  defendant  had 
secured  an  extra  allowance  did  not  entitle  him  to  a  trial  fee,  and  that 
it  could  not  be  taxed. 

(Decided  Nowmber  25,  1887.) 

Motion  for  a  new  taxation  of  costs. 

Defendant  in  this  action  demurred  to  the  complaint  on 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  case  was  dul}^  noticed  for  trial  at 
special  term,  and,  two  daj's  before  it  was  reached  on  the 
calendar,  the  plaintiff's  attorneys, — being  convinced  by  an 
examination  of  authorities  that  ho  could  not  sustain  the 
pleading,  the  cause  being  one  that  did  not  survive  against 
the  defendant  as  executor, — sent  a  stipulation  consenting 
to  the  discontinuance  of  the  action,  to  the  defendant's 
attorneys,  which  they  declined  to  sign.*  They  thereupon, 
on  th3  same  day,  sent  them  a  check  for'S30,  costs,  with  the 
request  that  they  should  discontinue  the  action,  and  a 
statement  that  they  would  pay  their  disbursements  if  they 
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named  the  amount.  The  defendant's  attorneys  declined  to 
consent  to  the  discontinuance  until  after  a  motion  had 
been  made  by  them  for  an  extra  alio  \va  ace,  and  thereafter 
an  appHcation  was  made  and  an  extra  allowance  of  $150 
was  granted.  Pending  these  proceedings,  the  case  was 
called  at  special  term  for  trial,  but  was  not  tried.  The 
defendant's  attorney  presented  a  bill  of  costs  to  the  clerk  for 
taxation,  which  included  the  extra  allowance  of  $150  and 
$30  trial  fee.  These  items  were  allowed  by  the  clerk  not- 
withstanding the  defendant's  attorneys  objected,  and  this 
motion  thereupon  made  by  plaintiff. 

Butler^  Stillman  S  Hubhard,  for  plaintiff. 

Holmes  <&  Admns,  for  defendant,  opposed. 

Baeeett,  J. — The  defendant  would  have  been  entitled 
to  the  trial  fee  under  the  cases  (Jones  v.  Case  38  How.  Pr. 
350;  Ehler  v.  Willis  63  Id.  342;  Sutphen  v.  Lash  V)  Hun, 
122),  but  for  the  offer  to  pay  costs  on  October  15,  two 
days  before  the  cause  was  on  the  day  calendar  and  there 
called  for  trial.  The  plaintiff  cannot  be  mulcted  of  the 
trial  fee  because  of  the  circumstance  that  the  defend- 
ant refused  the  full  costs  offered  on  the  15th  in  order  to 
apply  for  an  extra  allowance.  The  attorney's  letter  on 
the  latter  head  claimed  no  trial  fee,  and,  but  for  the  desire 
to  ask  an  allowance,  it  is  evident  that  the  discontinuance 
would  have  been  complete  before  October  17,  when  the 
demurrer  was  called  up  on  the  day  calendar.  The  fact 
that  this  defendant  secured  an  allowance  of  $150  is  hardly 
a  reason  for  allowing  the  trial  fee  which,  but  for  the  al- 
lowance, would  have  been  clearly  inadmissible. 

Taxation  reversed  as  to  the  trial  fee,  and  motion  to 
strike  it  out  granted,  with  $10  costs. 


152  CIVIL  PROCEDQEE  REPORTS. 


Fries  v.  Coar. 


FRIES  V.  COAR. 

City  Coubt  of  New   York,  Special  Term,  September, 

1887. 

§§723,  724,  781,  783,  784,  788. 

Holiday — Saturday  JMlf-holiday  not  excluded  in  computing  time — Effect  of 
order  extending  time  to  plead  after  such  time  Jias  expired. 

The  provision  of  the  Code  of  Civil  Procedure  (§  788), — that  if  the  last 
day  to  perform  an  act  falls  upon  a  public  holiday,  it  must  be  excluded 
in  computing  time,  does  not  include  the  Saturday  half-holiday ; 
and,  where  the  time  for  doing  an  act, — as,  e.  g.,  pleading, — expires 
on  Saturday,  it  should  be  done  on  that  day. 

jEr  parte  orders  extending  time  to  plead  made  by  a  judge  out  of  court 
after  the  statutory  time  has  run,  are  mere  nullities,  and  may  be  safely 
disregarded  ;  although  the  court  may,  on  notice  and  after  argument, 
relieve  from  a  default  and  extend  the  time  to  plead,  a  judge  out  of 
court  cannot,  ])y  a  mere  ex  parte  order,  do  so. 

{Decided  SepUmber  17,  1887.) 

Motion  by  defendant  to  vacate  a  judgment  taken  by 
default. 

This  action  was  commenced  on  August  8, 1887,  by  the 
appearance  of  the  defendant  without  service  of  the  sum- 
mons, and  the  time  to  answer  was  extended  until  Septem- 
ber 10, 1887,  which  day  fell  upon  Saturday.  On  that  day, 
the  defendant's  attorney  applied  to  the  plaintiff's 
attorney  for  an  extension  of  the  time  to  plead,  which  was 
not  granted;  and  on  the  following  Monday,  September  12, 
he  procured  an  order  ex  parte  extending  the  time  to  answer, 
■which  heforwith  served  on  the  plaintiff's  attorney  by  mail. 
On  the  following  day,  the  ])laintiff's  attorney  caused  the 
order  extending  time  to  answer  to  be  returned  to  the 
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defendant's  attorney  without  stating  any  reason  why  tliat 
was  done,  and  entered  judgment  as  for  want  of  answer  ; 
thereupon  the  defendant's  attorney  made  this  motion. 

Ila/rris  (&  Corwin,  for  defendant  and  motion. 

Daniel  E.  Delava/n.  for  plaintiff,  opposed. 

McAdam,  Ch.  J.— The  Code  provision  (§788)  that  if 
the  last  day  to  perform  an  act  falls  upon  a  jDublic  holiday, 
it  must  be  excluded  in  computing  time,  does  not  include 
the  half -Saturday  holiday  provided  for  by  the  Laws  of 
1887,  chap.  289.  The  time  to  plead  herein  expired  on 
Saturday,  September  10,  and  the  answer  should  have 
been  served  on  that  da}^ 

The  ex-parte  order  granted  on  Monda}'^,  the  12th  inst., 
extending  the  time  to  answer,  was  unauthorized,  as  the 
time  to  make  such  service  had  already  expired,  and  the 
defendant's  appropriate  remedy  was  by  application  to  the 
court,  on  notice,  to  be  relieved  from  the  default  (see  Code 
Civ.  Pro.  §§  781,  783,  784.  Stephens  v.  Moore,  4  Sandf. 
674  ;  Doty  v.  Brown,  3  How.  Pr.  375  ;  1  Tiffany  (&  Smith 
Pr.  453).  The  unauthorized  eac-jjarie  order  was,  tlierefore, 
properly  disregarded  (Hunt  v.  Wallis,  6  Paige,  371). 
While  it  is  true  that  orders  of  the  court  must  not  be  dis- 
regarded, it  is  equally  true  that  ex-parte  orders  extending 
time  made  by  a  judge  out  of  court,  after  the  statutory 
time  has  run,  are  mere  nullities  and  may  be  safely  disre- 
garded. Although  the  court  may,  on  notice  and  after 
argument,  relieve  from  the  default  and  extend  the  time, 
a  judge  out  of  court  cannot  by  a  mere  ex-parte  order  exer- 
cise a  jurisdiction  vested  exclusively  in  the  court  while 
sitting  as  such  {vide  ut  mipra). 

The  plaintiff  has  been  regular  in  his  practice,  and  the 
motion  to  vacate  the  judgment  must  be  denied  ;  but,  under 
the  prayer  for  other  relief,  the  default  will  be  opened  on 
payment  within  five  days  of  $10  costs,  and  on  serving  the 
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answer  at  the  time  of  such  payment.  The  judgment  and 
proceedings  had  thereon  to  stand  as  security,  and  case  to 
be  tried  on  the  first  Monday  of  October. 


OTCHOLS  V.  KELSEY. 

Cmr  Court  of  II^ew  Yokk,  Specsial,  Teem,  May,  1887. 

§§1377,  1378. 

Holiday — Service  of  papers  on  —  When  leave  to  issue  execution  granted. 

The  act  making  one-half  of  Satiirday  a  holiday  does  not  prevent  the 
service  of  papers  or  the  execution  of  writs  in  legal  proceedings  on 
that  day  or  any  part  of  it ;  and  a  notice  of  motion  may  be  properly 
served  on  Saturday  afternoon. 

Where  a  judgment-creditor  whose  judgment  has  not  been  paid,  has  com- 
plied with  the  provisions  of  the  Code,  section  1377,  1378,  he  is 
entitled  as  of  right  to  leave  to  issue  a  new  execution. 

{Decided  May  31,  1887.) 

Motion  for  leave  to  issue  execution  against  the  property 
of  the  defendant. 

A  judgment  was  recovered  in  favor  of  the  plaintiff 
against  the  defendant  on  January  28,  1876,  for  $365.88,. 
no  part  of  which  has  been  paid,  and  which  remains  wholly 
unsatisfied.  The  plaintiff,  upon  proof  of  this  fact,  made 
this  motion. 

Henry  D.  IlotcJildss,  for  plaintiff  and  motion. 

CJmrles  Kelsey^  defendant  in  person. 

McAdam,  Ch.,  J, — The  plaintiff  has  complied  with  the 
p:'o\nsions  of  the  Code  (§§  1377,  1378),  and  is  entitled,  as 
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of  right,  to  leave  to  issue  a  new  execution.     The  recent 
Half- Saturday  Holiday  act  does  not  prevent  the  service  of 
papers  or  the  execution  of  writs  in  legal  proceedings  on 
that  day  or  any  part  of  it. 
Application  granted. 


FITCHBURGH  ]^ATIOKAL  BANK,  Judgment  Cred- 
itor, V.  BUSHWICK  CHEMICAL  WORKS, 
Judgment  Debtor. 

City    Court   of  New  York,    Special    Term,  December, 

1887. 

§  3463. 

Supplemeniwry  proceedings — Third  party  cannot  be  examined  as  to  property 
qf  a  corporation — Receiver  not  subject  to  examination  in. 

A  third  party  cannot  be  examined  in  proceedings  supplementary  to  exe- 
cution as  to  the  property  of  a  judgment  debtor  where  the  judgment 
debtor  is 'a  corporation  created  by  the  laws  of  this  State. 

An  order  cannot  be  granted  in  proceedings  supplementary  to  execution 
for  the  examination  of  a  third  party  as  to  property  in  his  possession 
as  receiver  belonging  to  the  judgment  debtor,  nor  where  the  affidavit 
states  that  he  has  property  of  the  judgment  debtor,  either  "  as  receiver, 
etc.,  or  individually." 

{Decided  December  6,  1887.) 

Motion  to  set  aside  an  order  granted  in  proceedings 
supplementary  to  execution  for  the  examination  of  William 
Brooldield,  a  receiver,  etc.,  in  regard  to  property  in  his 
possession  belonging  to  the  judgment  debtor. 

Other  facts  appear  in  the  opinion. 

Alexander  <&  Green,  for  judgment  debtor,  and  motion. 

BUUngS  <&  Cardozo,  for  judgment  creditor,  opposed. 
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Potter,  J. — This  is  a  motion  upon  an  order  to  show 
cause,  &c. ,  to  set  aside  an  order  in  supplementary  pro- 
ceedings requiring  William  Brookfield,  a  receiver  appoin- 
ued  by  this  court  on  the  dissolution  of  a  partnership  and 
the  settlement  of  its  affairs,  to  appear  for  examination. 

The  affidavit  upcto  which  the  supplementary  order  was 
granted  contains  the  statement  that  said  Brookfield,  as 
receiver,  &c.,  of  said  copartnership,  or  individually,  has 
personal  property  of  the  judgment  debtor  exceeding  $1  (> 
in  value,  or  is  indebted  to  it  in  a  sum  exceeding  $10,  &c. 
The  supplementary  order  contains  the  same  statement 
in  that  respect. 

It  is  shown  upon  the  moving  papers,  by  the  judgment- 
roll  in  the  action  in  which  said  judgment  was  recovered, 
that  said  defendant  is  a  corporation  created  by  the  laws 
of  the  State  of  !New  York.  I  think  it  is  enth^ely  clear, 
upqji  these  facts,  that  the  supplementary  order  should  be 
set  aside.  Section^^63  provides  that  article  first,  title 
twelve,  of  the  Code  shall  not  apph'  where  the  judgment 
debtor  is  a  corporation  created  by  or  under  the  laws  of  this 
State.  But  if  the  defendant  was  an  individual  debtor,  I  do 
not  think  the  affidavit  that  said  Brookfield,  as  receiver,  tfec. , 
or  individually,  OAvned  or  had  property  of  the  judgment 
debtor  exceeding  $10  in  value,  justified  the  issuing  of 
the  order  for  his  examination ;  for,  as  receiver  appointed 
by  the  court,  he  would  not  be  subject  to  such  examin- 
ation (Smith  V.  McKamara,  15  Jlun,  447). 

An  affidavit  that  Brookfield  as  receiver  or  indviduaUy 
owed  Ihe  judgment  debtor,  or  had  his  property,  does  not 
state  a  case  authorizing  the  issuing  of  such  order.  The 
statement  is  in  the  alternative.  One  alternative, — viz. :  that 
Brookfield  as  a  receiver, — gives  no  authority  or  warrant  for 
the  order.  It  is  necessarily  to  be  inferred  from  the  lan- 
guage of  the  affidavit  and  order  that  but  one  of  the  alter- 
nativies  is  true.  If  the  alternative  that  Brookfield  owes 
tire  debt  or  holds  the  pro])erty  is  the  true  one,  then  the 
affidavit  was  insufficient  to  warrant  the  order;   for  no  one 
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can  determine  from  the  aflSdavit  that  the  alternative  is  not 
the  true  one. 

The  order  should  be  set  aside,  with  $10  costs. 


BETTS  V.  KRIKDELL. 
Crrr  Court  New  Yokk,  Special  Tekm,  December,  1887. 

§§  525,  542. 
Pleading — Amendment  of- —  Veriflcaiion. 

A  defendant  who  ha^demurred  to  a  complainj^jnay  serve  an  answer  as 

an  amended  pleading.  /* 

Frank    v.  Bush  (3   N.   T.  Civ.  Pro.    250;    S.    C,  63  Hmo.  Pr.     282); 

Carpenter  v.  Adams  (34  Run,  439,  appeal  dismissed,  98   N.  T.  668); 

People  v.  Whitwell  (63  How.  Pr.  383);  followed.     Smith  v.  Laird  (44 

Ekm,  530),  not  followed. 
A  verification  to  a  pleading  made  by  an  agent,  which  states  that  "  all  the 

material    allegations.  .  .  .    are  within  his  personal    knowledge"   is 

sutficient  without  assigning  any  reason  why  the  verification  is  not  made 

by  the  party. 
{Decided  December  6,  1887.) 

McADAjf,  Ch.  J. — This  court  decided  in  1882  (Frank -?;. 
Bush,  2  B.  Y.  Cw.  Pro.  250;  S.  C.  62  Row.  Pr.  282)  that 
a  defendant  who  has  demurred  to  the  complaint  may 
serve  an  answer  as  an  amended  pleading.  This  practice 
was  followed  by  the  superior  court  (Freedman,  J. ,  in  Mof - 
fatt  V.  Henderson,  Daily  Reg.  March  2,  1883),  and  by 
the  supreme  court  of  this  department  at  general  term  in 
1885  (Carpenter  v.  Adams,  34  Hun,  429).  An  appeal  was 
taken  in  this  case  to  the  court  of  appeals  and  argument 
was  had  on  the  merits.  Instead  of  reversing  the  order  for 
want  of  power,  the  appeal  was  dismissed  (98  iV".  Y.  668). 
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The  common  ]3leas  announce  similar  practice  (People  v. 
"Whitwell,  62  How.  Pr.  383),  and  in  this  way  all  the  courts 
of  record  in  this  county  became  committed  to  the  principle 
as  a  rule  of  practice.  The  recent  case  of  Smith  v.  Laird 
(44  Hun,  530),  decided  by  the  supreme  court  of  this  depart- 
ment, overturns  the  practice  thus  established,  and  the 
question  is  whether  this  court  is  to  embrace  the  new  depart- 
ure or  adhere  to  established  precedent.  Until  further 
instructed,  it  is  deemed  safer  to  adhere  to  the  old  rule  until 
the  new  one  is  generally  recognized  by  the  courts  or  until  it 
has  been  approved  by  the  court  of  appeals.  It  follows  from 
this,  that  the  defendant  has  been  regular  in  his  practice. 

The  verification  is  correct.  The  agent  swears  that 
"  all  the  material  allegations  of  the  answer  are  within  his 
personal  knowledge;"  and  this  is  sufficient  without  assign- 
ing any  reason  w^hy  the  verification  is  not  made  by  the 
party  {Code,  §  525,  subd.*  3). 

The  form  adopted  is  that  approved  by  Abbott  in  his 
new  book  on  Forma,  p.  150,  form  217. 

The  motion  as  to  the  superseded  demurrer  abates,  and 
the  plaintiff  must  accept  the  amended  pleading.     No  costs. 


BANK  OF  NORTH  AMERICA  v.  HORNSEY  kt  ai. 

Cfty  Court  of  New  Yokk,  Special  Term,  December,  1887. 

§§  500,  723. 

Pleading — W?ien-non  joinder  of  party  defendant  map  be  cured  by  amend- 
ment. 

Non-joinderof  aparty  defendant  can  only  be  taken  advantage  of  in  abate- 
ment; and,  as  the  object  of  sirch  a  plea  is  to  give  the  plaintiff  a  better 
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writ,  it  must  correct  the  mistake  so  as  to  enable  the  plaintiff  to  set  it 

right. 
Where  a  defendant  pleads  non-joinder  of  a  party  defendant,  as  a  defense, 

the  error  may  be  corrected  without  a  nc^p  action,  and  an  amendment 

should  be  allowed  without  prejudice  to  proceedings  already  had. 
{Decided  December  6,  1887.) 

Motion  by  plaintiff  for  leave  to  amend  complaint  and 
that  supplemental  summons  bringing  in  new  party  be 
issued. 

This  action  is  upon  a  promissory  note  made  by  the 
defendant  Hornsey  to  the  order  of  the  defendant  Stevens 
indorsed  by  the  latter,  and  also  in  the  firm  name  of  John 
G.  Allport  &  Co.  It  was  begun  on  ]S"ovember  4,  1887. 
The  complaint  alleged  that  the  defendant  Allport  did 
business  under  the  firm  name  of  John  G.  Allport  &  Co. , 
and  that  he  indorsed  said  note  in  said  firm  name,  on 
November  10,  1887.  Defendant  Allport  appeared  and 
answered ;  the  other  defendants  having  made  default,  the 
plaintiff  moved  for  judgment  on  said  answer  as  frivolous. 
The  motion  was  denied,  but  the  court  set  the  cause  down  for 
trial  on  November  18.  On  N"ovember  16,  1887,  the 
defendant  served  an  amended  answer,  setting  up,  as  an 
additional  defense,  that  Frances  G.  Allport  was  a  member 
of  the  firm  of  John  G.  Allport  &  Co.,  in  whose  name  the 
said  note  was  indorsed,  and  that  said  Frances  G.  Allport 
was,  therefore,  a  necessary  party  defendant.  The  plaintiffs 
thereupon  moved  for  an  order  to  amend  the  summons  and 
complaint  by  adding  thereto  the  name  of  Frances  G. 
Allport  as  a  party  defendant,  and  describing  her  in  said 
summons  and  complaint  as  a  member  of  the  firm  of  John 
G.  Allport  &  Co.,  and  permitting  the  plaintiff  to  issue  a 
supplemental  summons  directed  to  her,  as  provided  for  by 
section  453  of  the  Code  of  Civil  Procedure. 

Jioot  c&  Strong,  for  plaintiff  and  motion. 
Morrison  d;  Kennedy^  for  defendant,  opposed. 
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MoAdam,  Ch.  J. — K  one  is  sued  alone,  where  another 
ought  by  law  to  have  been  made  co-defendant  mth  him, 
advantage  can  be  taken  of  the  non-jomder  only  in  abate- 
ment {Gould  PI.  256).  The  object  of  the  plea  is  to  give 
the  plaintiff  a  better  Avrit  {Stephen  on  PL  hy  Tyler,  377). 
The  plea  must  correct  the  mistake,  so  as  to  enable  the 
plaintiff  to  set  it  right  {Ih.). 

The  defendant  has  pleaded  non-joinder  of  another  who 
ouffht  to  have  been  made  co-defendant  with  him.  The 
plaintff  now  moves  to  add  the  omitted  person.  The  present 
practice  aUows  the  error  to  be  corrected  without  a  new 
action  {Code  Ow.  Pro.  §  723). 

The  amendment  will  be  allowed  on  payment,  within 
three  days,  of  $10  costs,  and  without  prejudice  to  the 
proceedings  already  had. 


•      CANDEE  ET  AL.  V.  JONES  et  al. 
Crrr  Couet  of  New  Yobk,  Special  Term,  November,  1887. 

§  3251. 
Cost —  WTien  plaintiff  entitled  to  two  ivMlfecs. 

Where  the  plaintiff  in  an  action  sncceeds  on  a  trial,  be  is  entitled  to  tax  a 
trial  fee  for  such  trial,  and  also  one  for  an  inquest  previously  taken  by 
him  and  opened. 

(Decided  November  29,  1887.) 

Motion  by  defendant  for  a  new  taxation  of  costs. 

The  plaintiff,  on  February  11,  1886,  took  an  inquest 
herein,  which  was  subsequently  opened  on  the  payment 
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by  the  defendant  of  $11.10,  being  $10  costs  of  motion  and 
$1.10  disbursements.  Thereafter,  the  action  was  tried 
before  Mr.  Justice  I^kov/ne  and  a  jury,  and  a  verdict  ren- 
<lered  in  favor  of  ti)e  plaintiff.  The  plaintiff  presented  a 
bill  of  costs  to  the  clerk  for  adjustment,  in  which  was 
included  an  item  of  $^>0  for  two  trial  fees  of  an  issue  of 
fact.  The  defendant  objected  to  this  item  on  the  ground 
that  the  plaintiff  was  only  entitled  to  one  trial  fee, — namely, 
that  for  the  trial  before  Mr.  Justice  Bkowne, — and,  upon 
Jiis  objection  being  overruled,  took  exception  and  made  this 
motion. 

Alexa7ider  Thain  {Tlmin  <&  Kearney ^  attorneys),  for 
defendants  and  motion. 

P.  Q.  EcJcerstein,  for  plaintiff,  opposed. 

l^EHKBAs,  J. — The  plaintiff  is  entitled  to  two  trial  feet 
— one  for  the  trial  and  the  other  on  the  inquest  (Dodd  -y. 
Ourry,  4  How.  Pr.  128  Jones  v.  Case,  38  Id.  349;  Ham- 
ijton  -y.  Butler,  30  Id.  36;  Pomeroy  v.  Hulin,  7  Id.  163). 

The  clerk's  taxation  must,  therefore,  be  affirmed. 


TRAYEST  V.   ALPORT  et  al. 
Oty  Coujbt  of  Kew  Yobk,  Special  Term,  Decembee,  1887. 

§  542. 

Pleading — Amendtnent  of  joint  demurrer. 

Where  two  or  more  defendants  interpose  a  joint  demurrer,  one  of  them 
cannot  afterward  serve  an  answer  as  an  amended  pleading.     Tht 
Vou  Xin.— 11. 
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separate  answer  will  not  supersede  the  joint  demurrer  which  Ls  still  of 
record,  nor  operate  as  a  withdrawal  or  amendment  thereof. 

It  seems,  that  if  several  defendants  iuteipose  a  joint  demurrer,  and  they 
all  serve  a  joint  answer,  or  even  a  separate  answer  by  way  of  amend- 
ment, the  demuiTcr,  would  be  supei-seded  thereby. 

^Decided  December  7.  1887.) 

Motion  for  judgment  on  demurrer  as  frivolous. 

The  plaintiff's  complaint  sets  forth  that  the  defendants, 
John  G.  and  Francis  Alport,  were  copartners  in  business 
under  the  lirm  name  of  John  G.  Alport  &  Co. ,  in  th« 
city  of  New  York;  that  between  May  and  September, 
1887,  he  sold  and  delivered  to  the  defendants  certain 
quantities  of  merchandise  amounting  in  value  to  $59. 38, 
no  part  of  which  has  been  paid.  The  defendants  jointly 
demurred  to  the  complaint,  upon  the  ground  that  it  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  plaintiff,  on  December  6,  1887,  moved  for  an  order 
overruling  the  demurrer  herein  as  frivolous,  and  for  judg- 
ment with  costs  thereon,  and  for  such  other  and  further 
relief  as  may  be  just.  It  appeared,  on  the  hearing  of  the 
motion  that  one  of  the  defendants  had  served  a  separate 
answer  as  an  amended  pleading. 

J.   Travers  King,  for  plaintiff  and  motion. 
Morrison  c&  Kennedy j  for  defendants,  opposed. 

McAdam,  Ch,  J. — The  defendants  interposed  a  joint 
demurrer.  If  they  hatl  served  a  joint  answer,  or  even 
ieparate  answers  by  way  of  amendment,  the  demurrer 
would  have  been  superseded  by  the  .-imendmcnt.  But  the 
defendants  did  not  do  this.  One  of  the  joint  dcfendantB 
inter]iosed  an  answer  by  way  of  amended  pleading;  Thii 
did  not  supersede  the  joint  demurrer,  Avhich  is  still  of 
record ;  and  the  separate  answer  by  the  one  defendant  was. 
under  the  circumstances,  irregularly  interposed,  for  it  cm- 
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not  opciT.te  cither  as  a  withdrawal  or  amendment  of  the 
joint  demurrer. 

The  demurrer  being  frivolous,  the  plaintiff  is  entitled 
to  jndj^ent. 


PEOPLE  ex  rel  WALLACE,  Rkspondent,  v.  ABBOTT 

ET  AL.,  TrUSTESS   OF    ScHOOL  DiSTKICT  No  6,  IN  THE 

Town  of  GiiAVESEND,  Appellants. 
CouET  OF  Appeals,  October,  1887. 
§§  1927,  1929,  1931. 

Costs  M»  action  against  school  trustees — How  collected — When  mandamvu 
not  proper  remedy, 

A  judgment  recovered  against  the  trustees  of  a  school  district  in  their  official 
character,  for  the  recovery  of  money  due  a  school  teacher  for  salary, 
binds  the  trustees  individually  and  may  be  collected  by  execution  out 
of  their  individual  property  ;  it  is  not  a  judgment  against  the  school 
district,  but  may,  under  some  circumstances,  constitute  a  district 
charge  to  be  paid  by  a  tax  on  the  district;  and  vrhere  the  action  is 
brought  or  defended  without  any  resolution  of  a  district  meeting, 
no  obligation  rests  on  the  district  to  indemnify  the  trustees  for  costs, 
charges  or  expenses  incurred  therein,  until  a  district  meeting  shall 
have  found  in  favor  of  the  claim,  and  voted  that  a  tax  be  assessed 
and  collected  for  its  payment,  or  unless,  on  appeal  to  the  county 
judge  and  the  refusal  of  a  district  meeting,  it  shall  be  decided  that 
the  amount  in  whole  or  in  part  ought  justly  to  be  a  charge  on  the 
district. 

Where  a  judgment  has  been  recovered  against  the  trustees  of  a  school 
district  for  an  unpaid  part  of  salary  of  a  teacher,  and  the  trustees 
offer  and  are  willing  to  pay  the  damages,  but  refuse  to  pay  the  costs  ' 
included  in  the  judgment,  the  remedy  of  the  creditor  is  not  by  man- 
damus to  compel  the  trustees  to  pay  the  judgment  out  of  funds  in  their 
hands,  but  by  execution  issued  against  the  property  of  the  trustees 
individually. 

People  cz  rel.  Wallace  v.  Abbott  (13  N.  T.  Civ,  Pro.  101)  reversed. 

{Decided  October  18,  1887,) 
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Appeal  from  an  order  of  the  term  of  tlie  supreme  court 
in  the  second  department,  affirming'  an  order  granting  a 
writ  of  mandamus  compeUing  the  defentlants  to  pay  tiie 
judgment  recovered  by  the  relator  against  them. 

Reported  below,  13  iV.  Y.  Civ.  Pro.  101. 
The  material  facts  are  stated  in  the  opinion. 
T.  C.  Cronin,  for  defendants-appellants. 
Tunis  G.  Bergen^  for  relator,  respondent. 

Andrews,  J. — ^The  relator  has  mistaken  his  remedy.  A 
judgment  recovered  against  the  trustees  of  a  school  dis- 
trict in  their  official  character  for  the  recovery  of  money 
binds  tlie  trustees  individually,  and  may  be  collected  by 
execution  out  of  their  individual  property  {Code  Civil  Pro, 
%%  1927,  1929,  1931).  It  was  the  same  under  the  Revised 
Statutes  (2  R.  S.  1-70,  §  lOS).  It  is  not  a  judgment  against 
the  school  district,  but  it  may,  under  some  circumstances, 
constitute  a  district  charge,  to  be  paid  by  a  tax  on  the 
district.  The  subject  is  now  r3g;ilated  by  the  statute 
{Laws  1865,  chap.  5.')5,  tit.  13,  §§  G-11,  inclusive).  It  will 
appear  by  reference  to  those  sections  that,  where  the 
action  is  brought  or  defended  by  the  trustees  of  a  school 
disti'ict,  by  instruction  of  a,  district  meeting,  the  costs  and 
expenses  incurred  by  the  trustees,  and  all  costs  and  dam- 
ages adjudged  against  them  in  the  action,  are  made  a  dis- 
trict charge  which  "  shall  be  levied  by  tax"  (§  7). 

Where  the  action  is  brought  or  defended  without  any 
resolution  of  a  district  meeting,  no  obligation  rests  upon 
the  district  to  indemnify  the  trustees  for  costs,  charges,  or 
expenses,  until  a  district  meeting  shall  have  found  in  favor 
of  the  claim,  and  voted  that  a  tax  be  assessed  and  collected 
for  its  payment,  or  unless,  on  ajjpeal  to  the  county  judge 
from  the  refusal  of  the  district  meeting  to  vote  a  tax,  it 
shall  be  decided  that  the  account  in  whole  or  in  part 
ought  justly  to  be  charged  on  the  district  (§§  8-10). 
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The  relator  brought  an  action  against  the  trustce3 
of  school  district  No,  6,  town  of  Gravesend,  to  recover  the 
unpaid  part  of  a  year's  salary,  under  an  alleged  contract 
of  employment  for  that  period,  made  between  him  and 
the  ti'ustees.  The  trustees,  in  their  answer,  put  in  issue 
the  alleged  contract.  The  relator  recovered  judgment  in 
the  action  for  $748.97  damages  and  costs,  the  costs  in  the 
judgmant  constituting  about  one-half  the  amount.  There 
was,  so  far  as  appears,  no  direction  or  instruction  of  a  dis- 
trict meeting  that  the  trustees  should  defend  the  action, 
nor  has  the  district  in  any  way  assumed  any  liability  for 
the  costs  embraced  in  the  judgment,  nor  has  any  applica- 
tion, been  made  by  the  trustees  to  the  inhabitants  of  the 
district  to  have  the  costs  and  expenses  audited  or  allowed. 
The  relator  seeks  to  enforce,  by  mandamus,  the  payment 
of  th(j  costs  in  the  judgment  out  of  funds  of  the  district  in 
the  hands  of,  or  under  the  control  of  the  trustees.  They 
have  offered,  and  stand  ready  to  pay  the  damages  award- 
ed in  the  judgment.  It  is  clear  that  the  school  district 
cannot,  under  the  circumstances  disclosed,  be  compelled 
to  pay  the  costs  awarded  against  the  trustees.  The  rela- 
tor has  a  personal  judgment  therefor  against  the  individual 
trustees,  and  the  papers  show  that  he  has  issued  execution 
thereon,  but  whether  it  has  been  returned  does  not  ap- 
pear. 

It  is  unnecessary  to  determine  whether  the  relator  is 
entitled  to  retain  his  judgment  for  costs,  in  view  of  the 
certificatQ  granted  by  the  judge  after  the  costs  had  been 
taxed  and  the  judgment  entered.  But,  to  enforce  the  pay- 
ment of  the  costs  out  of  the  funds  of  the  district,  would  sub- 
ject the  district  to  a  claim  for  which,  as  the  case  stands,  it  h 
in  no  way  liable.  The  scheme  of  the  statute  is  to  make  the 
trustees  of  school  districts  individually  liable  upon  contracts 
sentered  into  in  behalf  of  the  district.  For  the  purpose  of 
the  remedy  by  action  they  are  treated  as  the  individual 
contracts  of  the  trustees.  The  district,  in  certain  cases,  is 
bound  to  indemnif  V  the  trustees.  But  the  district  owes  no 
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duty,  either  to  the  trustees  or  to  the  other  party  to  th« 
litigation,  to  pay  the  costs  of  a  litigation  undertaken  or  car- 
ried on  Avithout  its  direction,  until  they  shall  have  been 
audited  and  allowed  in  the  manner  pointed  out  by  th© 
statute. 

The  order  of  the  special  and  general  terras  should, 
therefore,  be  reversed  and  the  proceeding  dismissed. 

All  concurred. 


PRESIDENT  AND    DIRECTORS    OF   THE   MAN- 
HATTAN COMPANY  V.  DUNN. 

SuPKEME  Court,  First  Department,  New  York  County, 
Special  Term,  December,  18S7. 

§§  791,  subd  10,  793. 

Preferred  caleiidar — WTien  ease  iiot  put  thereon,  altJumgh  dtfendant  is  in 
custody  under  order  of  arrest. 

Where  a  motion  was  made  to  place  a  cause  upon  the  preferred  calendar 
on  the  ground  that  issue  had  been  joined  and  the  defendant  wa» 
imprisoned  utuier  an  order  of  arrest,  and  it  appeared  that  issue  was 
joiti'jd  on  September  29,  notice  of  trial  served  by  plaintiffs  on 
November  19,  and  that,  before  the  service  of  such  notice  of  trial, 
no  order  placing  the  cause  upon  the  preferred  calendar  had  been 
served,  and  that  no  proceeding  to  prefer  the  cause  was  taken  until 
nine  days  thereafter, — Held,  that  the  motion  should  be  denied. 

(Decided,  December  8, 1887.) 

Motion  for  an  order  placing  this  cause  upon  the  pre- 
ferred calendar  of  the  court. 

This  motion  was  made  after  issue  joined,  on  the  ground 
that  the  defendant  was  imprisoned  under  an    order  of 
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arrest  issued  in  this  action.  It  appeared  that  the  answer 
of  the  defendant  raising  an  issue  of  fact  was  served  on 
September  29,  1887 ;  that,  on  November  19,  the  phiintiflf 
served  a  notice  of  trial  for  the  first  Monday  of  December ; 
that  no  order  placing  this  action  upon  the  preferred  calen- 
dar Avas  served  before  the  service  of  the  notice  of  trial ; 
that,  on  November  28, — nine  days  after  the  notice  of  trial 
was  served, — the  defendant's  attorney  served  notice  of 
a  motion  to  place  the  cause  on  the  preferred  calendar, 
returnable  December  5,  1887.  This  motion  arose  upoa 
•aid  notice. 

Silas  M.  Stilwell,  for  defendant  and  motion. 

Stern  &  Myers,  for  plaintiff,  opposed. 

Lawrence,  J. — Motion  to  prefer  cause  denied  (se# 
Robertson  v.  Schelhass,  62  How.  P,\  490 ;  Id.  495 ;  Rul« 
36;  and  Code  Civ.  Pro.  §  791,  subdivision  10 ;  and  §  793). 


SOLOMON  V.  SAQUI  et  al. 
City  Couet  of  New  York,  Special  Teem,  December,  1887. 

§3287. 

Sheriff  fees — Taxation  of. 

The  defendant  in  an  execution  is  entitled  to  have  the  sheriff's  fees  for 
sclliug  property  and  collecting  moneys  thereunder  taxed,  nolwith- 
staudiug  the  plaintiff  in  the  execution  assents  to  the  charges;  the  feet 
are  payable  out  of  the  proceeds  of  the  property  sold,  and  the  approval 
of  the  person  procuring  the  sale  will  not  estop  the  former  owner  of 
the  property  from  questioning  the  accuracy  of  the  sheriff's  bill. 

(.Decided  December  17,  1887.) 

Motion   by   defendant  to  compel  a  taxation    by  tht 
■heriff  of  his  bill  of  fees  in  selling  property  under  execu- 
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tion,  made  after  demand  for  taxation  and  refusal  to  make 
the  same. 

The  facts  sufficiently  appear  in  the  opinion. 

Solomon,  Kantrowitz  (&  Eisberg,  for  defendant  and 
motion. 

Cochran  i&  ClarJi,  for  sheriff,  opposed. 

McAdam,  Ch.  J.— Under  3  R.  S.  (6  ed.)  924;  Code  Civ. 
Pro.,  §  32S7,  the  "sheriff,  who,  upon  the  collection  of  an 
execution,  .  .  .  claims  any  fees  which  have  not  been 
taxed,  must,  upon  the  written  demand  of  the  person  liable 
to  pay  the  same,  cause  them  to  be  taxed." 

The  sheriff  herein,  under  an  execution  for  $579.59,  sold 
property  of  the  defendants  and  realized  $379.70.  The 
fees  and  expenses  charged  aggregate  $172.(>2.  The  plaint- 
iff's attorney  has  assented  to  the  bill,  and  the  sheriff's 
counsel  claims  that,  as  the  defendants  are  not  settling  the 
execution  or  paying  the  fees,  and  the  amount  realized  is 
insufficient  to  satisfy  the  execution,  the  defendants  are 
not  entitled  to  have  the  fees  taxed. 

This  construction  of  the  law  will  not  do.  The  fees 
come  from  the  proceeds  of  sale  of  the  defendaiit's  property, 
and  the  net  amount  realized  on  the  execution  is,  in  law,  a 
payment  of  the  judgment  pro  tanto,  leaving  the  balance, 
when  ascertained,  to  be  paid  by  the  defendants  wlien  able. 
The  judgment  creditor  only  credits  the  net  amount 
received  from  the  sheriff,  and  the  defendants  remain  liable 
for  the  balance.  It  is  unreasonable,  therefore,  to  say 
that  the  defendants  are  not  interested  in  ihe  amount  of  the 
sheriff's  bill. 

The  approval  of  the  bill  by  the  plaintifPs  attorney  may 
estop  the  judgment  creditor  from  objecting  to  its  accuracy, 
but  it  docs  not  conclude  the  defendants,  who,  in  reality, 
arc  the  persons  paying  the  sheriff's  fees.  Any  other  con- 
•truction  would  impair,  if  not  destroy,  one  of  the  evident 
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purposes  of  tlie  statutory  provision  before  referred  to.  It 
mutters  not  whether  a  judgment-debtor  pays  an  execution 
in  money  or  it  is  paid  by  means  of  a  sheriff's  sale  of  his 
goods.  In  either  event,  it  is  in  legal  effect  a  payment  by 
him,  and  whether  the  judgment  is  paid  wholly  or  in  part, 
the  person  making  the  payment  is  entitled,  as  of  right,  to 
have  the  fees  of  the  sheriff  taxed,  to  the  end  that  the 
amount  paid  (less  the  legal  fees)  be  credited  upon  the  exe- 
cution. 

It  follows  that  the  defendants  are  entitled  to  have  the 
sheriff''s  bill  taxed.     Application  gi-anted. 


HOMMEYER  v.  BEERE. 


SuPEEME  Court,  First  Department,  New  York  County 
Special  Term,  December,  1887. 

§§66. 
Attorney's  lien — W/ien  satisfaction  of  judgment  set  aside  on  account  of. 

Where  an  attorney  prosecuted  an  action  for  personal  injuries  for  an 
indigent  client  under  an  agreement  that  he -should  have  one-half  of 
the  recovery  and  costs  for  Lis  services,  and  in  the  prosecution  of  the 
action  paid  out  about  $23  for  disbursements  nnd  incurred  $50  for  the 
services  of  counsel,  and,  after  recovery  of  judgment  for  §200  damages 
and  $lo3  costs,  received  $50  on  account  thereof,  and  the  phiiutifl 
accepted  from  the  judgment-debtor  a  note  for  §75,  and,  without  the 
attorney's  ivnowledge,  executed  satisfaction  of  the  judgment, — Ifeld, 
on  amotion  by  the  attorney  to  set  aside  the  judgment  .so  that  he  might 
enforce  his  lien  for  compensation,  that  the  motion  should  be  granted. 

{Decided  December  8,  1887.) 

Motion  to  set  aside  and  vacate  a  satisfaction  of  the 
judgment  for  $3.30.23  recovered  herein  by  tlie  plaintiff, 
eitlier  wholly  or  as  to  the  extent  of  the  plaintiff's  attor- 
ney's lien  thereon. 
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This  action  was  brought  to  recover  damages  for  per- 
sonal injuries  resulting  from  defendant's  negligence.  At 
the  time  of  its  commencement,  the  plaintiff  being  a  poor 
person  and  unable  to  pay  counsel  fees,  it  was  agreed  be- 
tween him  and  his  attorney,  that  the  latter  should  have 
and  be  eYititled  to  the  costs  recovered  in  this  action,  if  any, 
and  for  his  compensation  for  his  services  in  said  action,  be- 
side a  counsel  fee,  and  should  have  a  lien  upon  the  judg- 
ment for  the  same.  The  action  was  prosecuted  by  said 
attorney  to  final  judgment  in  favor  of  the  plaintiff  for 
$200  damages,  $110  costs,  and  $20.23  disbursements ;  judg- 
ment was  duly  entered,  and  notice  of  entry  thereof  served 
upon  defendant's  attorney.  After  the  expiration  of  a  stay 
of  thirty  days  obtained  by  defendant,  his  counsel  requested 
the  plaintiff's  attorney  to  issue  execution,  as  the  defend- 
ant would  not  appeal,  but  intended  to  pay  such  judgment 
in  satisfaction,  and  said  attorney  consented.  Thereafter, 
before  the  execution  was  returned,  the  plaintiff's  attorney 
was  taken  ill  and  did  not  return  to  his  office  until  October 
17,  1887.  In  the  meantime ;  his  clerks  being  in  charge,  he 
directed  said  clerk  to  collect  from  the  defendant  the  judg- 
ment against  him,  and  said  clerk  collected  the  sum  cf  $.50, 
and  at  the  time  of  such  collection  informed  the  defenaant 
of  the  lien  of  said  attorney  upon  the  judgment,  and  that 
all  moneys  must  be  paid  to  said  attorney  or  his  clerk  and 
not  to  the  plaintiff.  It  also  appeared  the  plaintiff  v^-^s  a 
poor  man  and  unable  to  pay  counsel  fee,  and  that,  unless  the 
attorney's  lien  ujx)n  said  judgment  was  secured  and  pro- 
tected, he  would  lose  his  entire  compensation  for  services ; 
that  he  (said  attorney)  employed  counsel  to  attend  at  the 
trial  of  this  action,  for  which  he  is  bound  to  pay  the  sura 
of  $50 ;  that,  during  his  sickness  and  absence  from  his 
office,  the  defendant  obtained  from  the  plaintiff  the  satis 
faction  of  the  judgment  herein  without  the  payment  of 
anything  whatever ;  that  at- the  time  he  secure<l  such  satis- 
faction, he,  by  simply  giving  the  plaintiff  a  note  to  pay  the 
sum  of  $75,  which  note  is  unpaid,  and,  which  the  plaint- 


ClYIL  PKOCEDURE  EEPOETS.  171 

Estate  of  Soule. 

iff's  attorney  swears  he  believes,  is  wortliless;  that  the 
full  amount  paid  to  the  defendant  for  the  satisfaction  of  a 
judgment  for  $336.23,  was  only  the  sum  of  $50. 

C.  D.  Bust^  for  plaintiff,  for  the  motion. 

WUliam  II.  3If/er,  for  defendant,  opposed, 

Lawrence,  J, — Motion  granted  (see  Coster  v.  Green- 
point  Ferry  Co.,  5  JV.  Y.  Civ.  Pro.  14G ;  Ackerman  v. 
Ackerman,  14  Ahh.  Fr.  229). 


Estate  of  LYMAN  SOULE,   Deceased. 

Sdrkogate's  Court,   Cayuga    County,   Xoyember,   1867. 

§§  721-730,  2517,  2538. 

Surrogate's  court— Amendment  of  citation  in —  When  court  has  Jurisdic- 
tion although  citation  defective. 

The  rules  relating  to  amendments  in  courts  of  record  prescribed  by  the 
Code  of  Civil  Procedure,  §§  721-780,  are  applicable  to  proceeding* 
in  surrogate's  courts.  [2] 

Where  a  petition  for  the'revocaliou  of  the  probate  of  a  vrill  set  forth  all 
necessary  facts,  and  the  prayer  thereof  conformed  to  the  requiremcntt 
of  the  statute,  but  the  citation  issued  thereon  was  directed  to  the 
executors  named  in  the  will  as  individuals  without  their  olLcial 
title, — Held,  that  the  surrogate's  court  thereby  acquired  jurisdiction 
over  such  executors  and  had  power  to  amend  the  citation  by  insert- 
ing their  otTit  ial  title  ;  p]  that  the  objection  being  partly  technical 
and  not  niaching  the  merits  of  the  proceedings,  the  court  should  exer- 
cise this  power,  [t] 

Bank  of  Havana  v.  Magee  (30  iV^.  Y.  355),  [4]  Risley  v.  Wighlman  (13 
Ilun,  163),  p'>]  Tasker  v.  Wallace  (6  Balf/,  364),  [~]  Tighe  r.  Pope 
(16  Hun,  180),  [8]  Haddow  v.  Lundy  (3  T.  &  C.  777) ;  [»]  Stilwell  v. 
Carpenter  (63  iV.  Y.  639),  [13J  followed. 
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Phillips  T.  Slelville  (10  Hun,  211),  [6]  Xew  York  State  Monitor  ililk- 
pau  Compauy  «.  Remington  Agricultural  Company  (25  Han  475), 
as  reversed,  89  N.  Y.  22),  [lOJ  Van  Cott  ».'  Prentice  (104  N.  T. 
54),  [11]  Fountain  v.  Carter  (2  Dem.  313),  [12]  distinguished. 

It  is  the  duty  of  the  court  to  disregard  any  error  or  defect  in  proceedings 
which  do  not  aSect  the  substantial  right  of  parties.  [3] 

The  test  as  to  whether  the  amendment  of  a  process  is  proper  under  the 
Code  appears  to  be,  whether  the  character  of  the  action  or  proceeding 
will  thereby  be  changed,  and  if  not,  and  the  proper  parties  in  interest 
have  had  due  notice,  any  amendment  may  be  made  in  the  names  or 
description  of  parties,  which  will  conform  to  the  intention  as  shown 
in  the  pleading;  [15]  and  it  seeins,  the  rule  laid  down  in  the  earlier 
cases  was  that  process  was  not  amendable  where  it  appeared  void  upon 
its  face,  and  that  it  was  held  void  for  what  it  contained  but  not  for 
the  omission  of  some  essential  requirement,  [i^]. 

{Decided  NoDemher,  1887.) 

Motion  by  executors  to  dismiss  proceedings  on  the 
ground  that  the  court  has  not  jurisdiction  of  the  necessary 
parties  or  subject  matter. 

The  wiU  of  the  decedent,  Lyman  Soule,  and  codicils 
thereto  were  admitted  to  probate  by  the  surrogate  of 
Cayuga  county,  on  June  28,  1886.  On  March  25,  1887,  a 
petition  for  the  revocation  of  the  said  probate  was  duly 
filed,  in  which  the  grounds  upon  which  it  was  demanded 
were  fully  specified,  and  which  set  forth  the  names  of  the 
executors  of  said  will,  who  have  all  duly  qualified,  and  of 
the  legatees  namod  tlierein,  and  also  alleged  that  the 
petitioner  was  an  heir  at  law  and  next  of  kin,  as  well  as 
legatee,  and,  as  such,  interested  in  the  e  ;tate  of  tiie  decedent, 
and  prayed  for  a  decree  revoking  s;vid  probate  and  for 
such  other  and  further  relief  as  may  be  just,  and  "  that  the 
executoi's,  devisees  and  legatees  named  in  said  will  and 
codicils,  and  all  persons  who  are  parties  to  the  proceedings 
in  which  said  probate  was  granted,  be  required  to  show 
cause  why  said  probate  should  not  be  revoked,"  etc.  On 
the  same  day,  a  citation  was  issued  on  said  petition  by 
the  surrogate's  court  of  Cayuga  county  directed  to  all  the 
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parties  named  therein,  the  name  of  the  executors  being 
iirst  given,  each  one  being  repeated  among  the  other 
names,  but  they  not  being  anywhere  in  the  citation  desio-- 
nated  as  executors.  On  June  7, 1887,  the  return-day  named 
in  the  citation,  the  petitioner  and  certain  of  the  parties 
appeared ;  special  guardians  were  appointed  for  infant  par- 
ties, and  the  proceeding  was  adjourned  until  July  (>,  1SS7, 
when  the  executors,  wJio  had  theretofore  not  a})])earcd 
either  as  executors  or  individually,  appeared  generally  by- 
counsel  solely  for  the  purpose  of  making  this  motion. 

II.  V.  Ilowland,  for  executors  and  motion. 

M.  M.  Water,  and  Woodin  (&  Warren,  for  petitioner, 
opposed. 

W.  E.  HugJiitt  and  M.  A.  Knapp,  for  legatees. 

W.  R.  Hopkins  and  II.  E.  Hills,  special  guardian  for 
infant  parties. 

Teller,  Surr. — The  question  presented  by  the  motion 
to  dismiss  this  proceeding  is,  whether  this  court  has  any 
jurisdiction  of  the  necessary  persons  or  subject  matter. 
It  is  contended  by  the  moving  parties  that  the  executors 
not  beinjr  named  as  such  in  the  citation,  there  has  boen  an 
utter  failure  to  comply  with  the  statute  by  which  the 
authority  of  this  court  is  conferred.  There  is  no  conten- 
tion that  the  petition  does  not  set  forth  the  necessary 
facts,  or  that  the  prayer  thereof  does  not  conform  to  the 
requirements  of  the  statute,  and  had  the  citation  followed 
the  demands  of  the  petition,  the  motion  would  have  liad 
no  foundation.  The  petition  Avas  filed  within  the  time 
prescribed  by  law.  By  section  2517  of  the  Code  of  Civil 
Procedure,  it  is  enacted  that  "the  presentation  of  a 
petition  is  deemed  the  commencement  of  a  special  pro- 
ceeding, within  the  meaning  of  any  provision  of  this  act, 
which  limits  the  time  for  the  commencement  tliereof. 
But,  in  order  to  entitle  the  petitioner  to  the  benefit  of  thii 
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•ection,  a  citation,  issued  upon  the  presentation  of  the  peti- 
tion, must,  within  sixty  days  thereafter,  be  served,  as  pre- 
scribed in  section  2520,"  etc. 

The  time  for  the  service  of  a  citation  having  elapsed, 
this  proceeding  must  stand,  if  at  all,  upon  the  service 
already  made.  No  new  or  supplemental  citation  can  be  of 
any  avail,  and  it  becomes  necessary  to  determine  whether 
service  upon  the  executors  of  a  citation  directed  to  them 
as  individuals  without  their  official  title,  confers  jurisdic- 
tion upon  the  court  to  proceed  as  against  them,  and  to 
grant  an  amendment  of  the  citation  to  conform  it  to  the 
petition.     If  the  court  has  this  power,  I  think  it  ought  to 

be  exercised,  as  the  objection  raised  is  purely  teclini- 
[']     cal,  and  does  not  reach  the  merits  of  the  proceeding. 
[']         The  citation  was  served  within  the  time  required 

to  give  the  petitioner  the  benefit  of  section  2517,  and 
upon  the  proper  persons.  The  rules  relating  to  the  amend- 
ments in  other  courts  of  record  {Code  Civ.  Pro.,  f,^  721- 
730)  are  made  applicable  to  the  proceedings  in  surrogate's 
courts.     Section  2538. 

•  Section  723  of  the  Code  provides,  "The  court  may, 
upon  the  trial,  or  at  any  other  stage  of  the  action, 
before  or  after  judgment,  in  furtherance  of  justice,  and  on 
such  terms  it  deems  just,  amend  any  process,  pleading  or 
other  proceeding,  by  adding  or  striking  out  the  name  of  a 
person  as  a  party,  or  by  correcting  a  mistake  in  the  name 
of  a  party,  or  a  mistake  in  any  other  respect,"  etc.  Xo 
amendment  can  be  allowed  which  changes  the  character 
of  the  proceeding.  The  petition  which  bears  the  nature 
of  a  pleading  in  an  action,  and  the  object  of  which  is  to 
appraise  the  court  and  parties  of  the  character  of  tlie  pro- 
ceeding, the  relief  sought,  and  the  grounds  therefor,  has 
set  forth  the  executors  in  their  official  capacity,  and  is  in 
no  respect  different  from   what  would   be  required  to 

authorize  a  citation  addressed  to  the  executors  as  such. 
[*]        Any  party,  referring  to  the  petition,  would   be 

informed  as  to  the  facts  upon  which  revocation  of 
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probate  is  sought  and  as  to  whom  the  parties  thereto  were 
intended  to  be.  The  names  of  all  the  executors  appeared 
twice  in  the  citation.  Tlie  proper  parties  were  served; 
they  are  presumed  to  know  of  the  liling  of  a  petition. 
They  had  access  to  it,  and  must  be  deemed  to  have  seen 
and  known  its  contents.  It  is  made  the  duty  of  courts  to 
disregard  any  error  or  defect  in  proceedings  which  shall 
not  affect  the  substantial  rights  of  parties.  The  omission 
complained  of  would  seem  to  have  been  a  clerical  error  on 
the  part  of  the  pereon  writing  out  the  citation.  In  these 
circumstances,  is  it  not  within  the  power  of  this  court  to 
amend  the  citation  to  make  it  correspond  with  the  peti- 
tion ? 
[*]  In  the  case  of  the  Bank  of  Havana  v.  Magee  (20 
JV.  Y.  355)  one  Charles  Cook,  Avho  had  been  carrying 
on  a  banking  business  under  the  name  of  "  The  Bank  of 
Havana,"  brought  an  action  in  that  name,  which  ought 
to  have  been  in  his  individual  name.  The  court  of  appeals 
held  the  proceedings  were  all  amendable  under  section  173 
of  the  Code  of  Procedure,  which  was  similar  to  section 
723  of  the  Code  of  Civil  Procedure.  The  court  say  it  is 
apparent  from  the  proceedings  that  the  parties  under- 
stood each  other  perfectly,  and  that  it  was  the  duty  of 
the  court  below,  w^hen  the  objection  was  taken,  to  order 

the  pleadings  to  be  amended. 
[°]  In  the  case  of  Risley  v.  Wightman  (13  Ifim,  1G3),  the 
defendant  denied  that  the  plaintiff  was  ever  appointed 
executor.  The  evidence  showed  that  the  plaintiff  had 
been  appointed  administrator  with  the  will  annexed. 
The  court  held  that  the  com]:)laint  was  amendable,  that  it 
did  not  change  the  rights  of  the  parties,  and  constituted  a 

mere  technical  variance. 
[•]  In  the  case  of  Phillips  v.  Melville  (10  Ilnn,  211),  it 
Avas  sought,  after  taking  evidence,  to  amend  the  sum- 
mons and  complaint  by  changing  the  action  by  an  admin- 
istratrix to  one  in  her  own  favor  individually.  It  was 
held  that  the  change  could  not  be  made,  for  the  reason 
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that  it  made  a  new  action,  distinct  and  separate  from  tlie 

manner  in  which  it  had  been  commenced. 
[']         In   Tasker  v.  AVailacc   (G   Dal//,   3G1),  an  action 

against  a  stockholder  ujjon  a  judgment  recovered  in 
a  suit  brought  against  "the  AVest  Side  EaihYjad  Com- 
pan^'^,"  under  Avhich  name  a  judgment  was  recovered,  upon 
motion  afterward  made,  the  court  allowed  the  summons, 
complaint,  judgment-roll  and  execution  to  bo  amended  to 
make  the  title  of  the  defendant  "the  West  Side  and 
Yonkers  Railroad  Company."  It  Avas  held,  that,  as  the 
summons  had  been  served  upon  tlie  proper  officers  of  the 
company,  and  the  amendment  did  not  create  another  or 

different  action,  it  was  properly  allowed. 
[']         In  the  case  of  Tighe  v.  Pope  (IG  Jlvn,  180),  plaintiff 

moved  for  leave  to  amend  the  summons  and  complaint 
by  striking  out  the  words,  "as  administratrix,"  and  to 
proceed  against  the  defendant  personally.  It  was  held  by 
the  general  term  of  the  supreme  court,  that  the  motion 
was  proper  and  should  have  been  granted,  as  it  would 
have  worked  no  change  in  the  cause  of  action.  The  same 
person  would  be  defendant  and  no  increased  burden  would 

be  imposed  upon  her. 
[']        In  Haddow  v.  Lundy  (3  T.  &  C.  777),  affirmed  by 

court  of  appeals,*  an  actif -n  by  a  person  in  her  oyvn 

right  was  changed  to  one  in  her  favor  as  administratrix. 
["]        In  the  New  York  State  Monitor  Milk  Pan  Co. 

(Limited)  v.  Remington  Agricultural  Works  (25  Jlun^ 
■475),  it  was  held  by  the  general  term,  that  an  amendment 
was  permissible  striking  out  the  defendant's  name  and 
substituting  therefor  the  names  of  the  three  partners  v/ho 
had  purchased  the  defendant's  business  and  were  carr3'ing 
it  on  under  the  defendant's  name.  This  decision  was 
reversed  by  the  court  of  appeals  (89  JV.  Y.  22),  but  upon 
the  ground  that  the  effect  of  the  amendment  was  to  change 
the  action  to  one  against  other  and  different  parties.    The 

•mm,0^'        .11-    ■II—  .^^^■■i,  .      ■    -,    ^     .■■■    ■      ■■   ■      I    .      ..     -I      — ■    ■■      .   ■■  — 

•Reported  69  N.  Y.  820. 
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company  named  represented  stockholders  and  different 
interests  from  those  represented  by  the  parties  sought 
to  be  made  defendants.  The  court  says:  "While  full 
authority  is  confarrod  for  adding  or  strilcing  out  the  name 
of  a  person  or  a  ])arty,  or  correcting  a  mistake  in  such 
name,  it  does  not  sanction  an  entire  change  of  name  of  tlie 
<iefendant  by  the  substitution  of  another  or  entirely  dif- 
ferent defendant." 
[■']  In  the  case  of  Van  Cott  v.  Prentice  (104  jV.  Y.  45), 
an  action  against  defendants  as  executors,  the  com- 
plaint alleged  that  the  defendants  held  certain  property  in 
their  representative  capacity,  which  defendants  admitted. 
The  complaint  conceded  that  the  defendants  asserted  no 
other  title  or  claim.  After  trial,  a  motion  was  made  to 
amend  the  summons  and  complaint  and  ordering  the 
judgment  awarded  to  be  entered  against  the  defendants 
individually,  and  de  honis  propriis.  It  was  held  the 
amendment  substituted  a  new  and  different  cause  of 
action,  which  as  individuals  the  defendants  had  had  no 

opportunity  to  defend. 
{^^        In  the  case  of  Fountain  v.  Carter  (2  Dem.  313),  a 
proceeding  for  the  revocation  of  probate  of  a  will,  a 
petition  had  been  filed  within  a  year,  the  citation  was  served 
witliin  sixty  days  upon  the  executor;  but  no  service,  what- 
ever, had  been  made  within  that  time  upon  any  other  per- 
son entitled  to  be  made  a  party.     It  was  held  by  the 
learned  surrogate,  and  very  properly,  that  the  proceeding 
should  be  dismissed.     The  time  for  further  service  had 
elapsed,  and  the  petitioner  had  forfeited  the  benefit  of  sec- 
tion 2517. 
["]        In  Stilwell  v.  Carpenter  (62  N.  Y.  639),  defendant 
moved  to  dismiss  the  complaint  on  the  ground  that 
the  proof  shoAved  the  plaintiff  had  no  interest  in  his  rep- 
resentative capacity;  held  that,  as  a  cause  of  action  was 
established  in  favor  of  the  plaintiff,  personally,  and  the 
complaint  showed  that  she  brought  the  action  both  as 
devisee  and  executrix,  the  motion  was  properly  denied. 
Vol.  Xin:— 13. 
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["]         The  rule  laid  down  in  the  early  cases  was  that  pro 

cess  was  not  amendable  where  it  apiKiared  void  upon 
its  luce.  It  was  held  void  for  what  it  contained,  but  not 
for  tije  omission  of  some  essential  requirement.  This  tiie 
court  would  allow  supplied, — as  for  instance,  the  clerk's 
signature,  the  seal  of  the  court,  or  the  name  of  tho 
defendant, — after  the  writ  was  executed  and  the  defendant 

was  in  custody  under  it  (1  Tidd  Pr.  101). 
['*]         The  test  as  to  whether  an  amendment  of  a  jiroccsn 

is  ])roper  under  thfe  Code  app'ears  to  be  whether  the 
character  of  the  action  or  proceeding  will  thereby  bo 
changed,  and  if  not,  and  the  projoer  parties  in  interest 
have  had  due  notice,  any  amendment  may  be  made  in  the 
names  or  descrijition  of  parties  Avhich  will  conform  to  the 
intention  as  shoiATi  in  the  pleadings.  I  cannot  see  that 
there  is  any  prohibition  against  the  continuance  of  this 
proceeding.  I  think  the  court  has  jurisdiction  of  the  par- 
ties and  subject-matter  and  an  amendment  of  the  citation 
Bhould  be  made  in  the  interests  of  justice,  showing  the 
official  character  of  the  executors. 

The  other  ground  of  the  motion  ought  not  to  ba 
passed  upon  without  hearing  the  proofs,  and  this  motion 
ivill,  therefore,  be  denied. 


TEREELL,    Respondent,    v.    WHEELER,    Impleaded, 
«fec.,  Appellant. 

^ctpkeme  Coukt,   Second    Department,   Geneeal  Tebm, 
Decembek,  1887. 

§§  500,  1496  et  seq. 

Pleading — Ejectment — Answer  denying  plaintiff' 8  alleged  title  need  not  eet 
up  evidence  in  support  thereof — Tax  sale. 

In  an  action  to  recover  posaession  of  real  property,  a  simple  denial  of 
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plaintiiZ's  title  is  the  proper  mode  of  raisiag  an  issue  in  regard  thereto, 
and  it  is  neither  necessary  nor  proper  to  set  out  in  addition  that 
the  plaintiff's  title  was  acquired  by  tax  sale,  and  that  such  sale  was 
void. 

Where  there  has  beea  a  good  sale  for  an  arrear  of  taxes  in  the  city  of 
Brooklyn,  the  inadequacy  of  the  sum  bid  is  no  defense  in  an  action 
by  the  purchaser  to  recover  possession  of  the  premises  sold,  if  there 
-was  the  statutory  advertisement  and  no  fraud  or  evil  practice. 

{Decided  December  13,  1887.) 

Appeal  from  order  denying  motion  for  leave  to  amend 
answer. 

This  is  an  action  of  ejectment.  The  complaint  is  in 
the  ordinary  form.  The  answer  of  the  defendant  Wheeler 
is  a  denial  of  the  plaintiff's  alleged  ownership  and  right 
of  possession  of  the  property  described  in  the  complaint. 
The  defendant  also  admits  that  he  claims  title  to  the  said 
premises,  and  that  the  other  defendants  are  her  tenants, 
and  are  in  possession  under  her  and  so  hold  the  same ; 
and  slie  furtlier  denies  that  she  or  her  tenants,  or  any  of 
them,  wrongfully  withhold  possession  of  the  premises  or 
any  part  thereof  from  the  plaintiff. 

After  the  expiration  of  twenty  days  from  the  service 
of  the  answer,  and  after  the  right  to  amend  as  of  course 
had  expired,  and  the  case  had  been  noticed  for  trial,  the 
defendant  Wheeler  applied  to  the  court  for  leave  to  serve 
an  amended  answer ;  the  proposed  amended  answer 
only  differing  from,  the  original  answer  by  the  addition 
of  the  following  averments : — 

"  Second.  And  the  said  defendant  further  alleges,  as  a 
separate  defense  in  this  action,  that  the  plaintiff  claims 
title  to  tlie  premises  described  in  the  complaint  by  virtue  * 
of  an  alleged  sale  to  her  by  the  registrar  of  arrears  of 
the  city  of  Brooklyn  for  taxes  alleged  to  be  a  charge 
upon  the  said  premises ;  that  said  sale  Avas  made  under 
color  of  the  authority  which  purports  to  be  given  by  the 
third  section  of  chapter  114  of  the  Laws  of  the  State 
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of  'New  York,  passed  in  18S3,  Said  defendant  is  advistd 
and  believes  that  the  sale  of  the  premises  to  the  plaintiff 
is  void,  becausa  the  sale  was  neg-ligently  conducted  by  the 
said  registrar,  and  without  due  regard  to  the  rights  of 
said  defendant  as  owner  of  said  premises  hereinafter 
stated.  The  premises  described  were  negligently,  and 
without  due  regard  to  the  said  defendant's  interest  as 
owner,  sold  to  the  plaintiff  for  a  sum  less  than  half  the 
fair  market  value  of  the  same.  The  plaintiff's  bid  was 
the  only  bid  for  such  premises  at  the  said  sale ;  that  the 
reo"istrar  of  arrears  could,  with  due  diligence,  have  pro- 
cured at  the  said  sale  enhanced  bids  for  the  premises  sold 
to  the  plaintiff ;  that  he  negligently  failed  to  procure  such 
enhanced  bids  and  negligently  made  no  attempt  to  do  so ; 
that  the  sum  bid  and  paid  by  the  plaintiff,  as  a  consider- 
tion  for  said  premises,  was  a  grossly  inadequate  consider- 
ation and  insufficient  to  entitle  her  to  a  valid  conveyance 
thereof. 

"  Third.  And  the  said  defendant  further  alleges,  as  a 
separate  defense  to  this  action,  that  she  is  informed  and 
believes  that  the  plaintiff  claims  title  to  the  premises  de- 
scribed in  the  complaint  by  virtue  of  an  alleged  sale  to 
her  by  the  registrar  of  arrears  of  the  city  of  Brooklyn, 
under  color  of  the  114th  chapter  of  the  Laws  of  Xew 
York,  passed  in  1883;  and  the  defendant  says  that  at 
the  time  and  place  of  said  sale  it  was  necessarily  doubt- 
ful and  uncertain  whether  or  not  the  said  law  was  consti- 
tutional and  valid ;  that  such  necessary  doubts  actually 
influenced  the  biddings  at  such  sale  so  far  as  to  prevent 
persons  attending  said  sale  from  bidding  the  fair  market 
value  of  the  property  offered,  including  the  defendant's 
property ;  that  the  plaintiffs  bid  was  the  only  bid  made 
at  the  sale  for  the  defendant's  property  ;  that  a  greatly 
enhanced  price  would  have  been  bid  for  it  at  said  sale  if 
the  validity  of  said  law  had  been  clear  and  unquestion- 
able ;  and  the  defendant  says  that  the  sum  bid  by  the 
plaintiff,  which  she  is  informed  and  believes  was  $1,017.07, 
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is  less  than  half  the  fair  market  value  of  the  defendant's 
property,  and  wholly  insufficient  and  inadequate  to  con- 
stitute a  valid  consideration  for  the  sale." 

The  defendant's  motion  to  amend  her  answer  was 
denied,  and  this  appeal  thereafter  taken. 

James  Siikeman,  for  defendant-appellant. 

It  is  the  common  practice  to  allow  amendments  freely. 
Where  there  is  no  bad  faith  nor  wanton  deiaj^,  and  the 
defense  proposed  is  not  an  unconscionable  one,  the  court 
should  always  permit  the  amendment.  This  proix)sition 
is  so  familiar  that  it  requires  no  authority.  .  .  . 
Schreyer  v.  Mayor  of  JS'ew  York,  30  JV.  Y.  Super, 
(7  J.  <J&  '6'.)  277.  Either  party  should  be  allowed  to  shape 
his  pleadings  to  suit  himself,  and  be  permitted,  at  any  time 
before  trial,  to  amend  them  so  as  to  present  his  views  of 
the  question  to  be  litigated,  and  upon  equitable  terms. 
.  .  .  Troy  and  Boston  R.  R.  (Jo.  v.  Tibbits,  11  How. 
P,\  168.     .     .     . 

The  right  to  interpose  an  equitable  defense  in  an  action 
of  eiectment  v/as  settled  in  the  case  of  Crary  v.  Goodman, 
12  N.  Y.  260.  It  has  also  been  held  that  such  defense 
should  be  pleaded.  2  Bliss  Code,  §  1511,  note  f ;  Raynor 
«.  Tiraerson,  46  Barb.  518. 

The  plaintiff  in  ejectment  cannot  possibly  object  to 
such  a  rule.  The  matters  proposed  m  the  amendment  are 
of  that  complexion  that  they  come  within  the  class  of 
equitable  defenses. 

Jame^  Troy  {James  &  TJiomas  JI.  Troy,  attorneys), 
for  plaintiff-respondent. 

The  original  complaint  and  answer  presented  fully  the 
question  of  title  to  the  premises  described  in  the  com- 
plaint, and  it  is  incumbent  upon  the  plaintiff  to  establish 
such  title  on  the  trial,  and  if  she  fails  in  this  respect  she 
cannot  recover.     Even  want  of  title  in  the  defendant  can- 
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not  avail  the  plaintiff,  as  she  must  recover,  if  she  recovers 
at  all,  on  the  strength  of  her  own  title,  without  regard  to 
tlefects  in  the  title  of  her  adversary.  If  any  of  the 
matters  set  up  by  way  of  amendment  are  at  all  material, 
they  can  be  shown  by  the  defendant  under  the  denial  of 
title  as  fully  as  they  may  exist. 

The  amendment  is,  therefore,  unnecessary,  and  the 
motion  was  properly  denied. 

Barxakd,  p.  J. — The  complaint  avers  that  the  plaint- 
iff is  the  owner  in  fee  simple  and  entitled  to  the  posses- 
sion of  certain  lands  in  Brooklyn  which  are  occujwed  by 
the  tenants  of  Nancy  B.  Wheeler.  The  relief  demanded 
is  for  the  recovery  of  the  possession.  The  answer  of 
Nancy  B.  Wheeler  denies  the  plaintiff's  title  and  sets  up 
her  own,  and  admits  pc^session  of  the  lands  by  bei^self 
and  her  tenants.  The  amendment  proposed  is  to  the 
effect  that  the  plaintiff's  title  was  acquired  by  tax  sale 
from  tlie  city  of  Brooklyn,  and  that  the  tax  sale  was  void. 
Such  an  averm3nt  is  needless.  A  denial  of  the  plaintiff's 
title  is  the  proper  method  of  pleading.  The  defendant 
may  prove  her  allegations  in  any  way  which  her  evidence 
indicates.  A  ix)rtion  of  tlie  amendment  is  not  a  proper 
defense.  Assuming  a  good  sale  for  an  arrear  of  taxes,  the 
register  of  arrears  is  not  bound  to  procure  forced  bids, 
and  the  inadequacy  of  the  bid  is  no  defense  if  there  be  a 
statute  advertisement  and  no  fraud  or  evil  practice. 

Tlie  order  should  be  affirmed,  with  $10  costs  and  dis- 
burnomonts. 

DricMAN  &  Pratf,  J  J.,  concurred. 
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PEOPLE  ex  rel.  CLARK,  Appellant,  v.  GRANT,  aa 

Sheeiff,  and  CLARK,  Respondents. 

Supreme  Court,  First  Department,  General  Teem,  Oc- 
tober, 1887. 

§§  2050,  2268,  227-i,  2284. 

Habeas  corpus — Discharge  from   imprisonment  on   the  ground   that  th4 

prisoner  has  been  previously    imprisoned    on  same    charge — 

Conf^mpt — Service  of  2'>apers  in  case  of  disobedience 

of  order  to  pay  alimony — Form  of  order — 

Amount  of  fine. 

Wlisre  a  husband  was  iirrested  and  imprisoned  mider  a  commii^aent  for 
contempt  for  ftiiiure  to  pay  alimony,  and  afterward  another  cc-mmit- 
meut  was  issuea  against  liim  for  tlie  same  cause,  and  atterward,  be- 
cause the  two  preceding  commitments  were  irregular  and  defective, 
a  third  commitment  was  issued,  from  airest  under  none  of  which  had 
he  been  disuhfirged  by  the  court,  although  he  applied  by  habeas  cor- 
pus for  his  discharge  from  arrest  under  the  two  first  coumiilmeuts, 
but  said  tirst  two  commiunents  were  countermanded  by  the  plaintiff 
therein, — Held,  that  he  could  not  secure  his  release  on  habeas  corpus 
under  section  2350  of  the  Code  of  Civil  Procedure,— providing  that  a 
person  shall  not  again  be  imprisoned,  restrained  or  kept  in  cus.ody 
for  the  sr.ms  cause  iifter  he  has  been  discharged  by  Lual  ord<?r  made 
upon  habeas  corpus  or  certiorari;  i.ud  it  seems,  he  could  not  stcure  his 
discharge  on  tliis  ground,  even  if  he  had  been  discharged  from  im- 
prisonment under  the  two  Urst  commitments,  if  such  discharge  was 
made  on  the  gwiind  of  tire  illegality  of  the  commitments. 

Tlie  failure  of  a  commitment  for  contempt  to  recite  that  notice  was  given 
the  one  committed  of  the  application  for  two  of  the  orders  under 
v/liich  the  commitment  was  issued  is  not  a  fatal  defect  Mhere  it 
appears  that  such  orders  were  entered  to  cure  defects  in  preccduig 
orders  in  the  same  proceeding  which  were  made  after  hearing  ccunsel 
for  all  parties,  and  which  adjudged  him  in  contempt  and  directed  a 
commitment  to  issue  against  him  in  case  he  failed  to  pay  certain 
sums  of  money  he  was  thereby  required  to  pay. 

Where,  in  an  action  for  divorce,  an  order  has  been  made  reqiiiring  a  hus- 
band to  pay  alimony  theretofore  ordered,  and  directing  that,  if  he 
failed  to  pay  the  same,  a  commitment  issue  against  him  as  for  con- 
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tempt,  it  is  not  necessary  that  there  be  served  with  tinal  orders  ad- 
judging him  in  contempt  and  directing  that  an  attachment  issue,  the 
affidavits  or  proofs  recited  therein,  or  that  notice  of  the  application 
for  such  order  be  given.  Section  2274  of  the  Code  of  Civil  Proced- 
ure, requiring  that  an  affidavit  and  proof  upon  which  an  order  to 
punish  for  contempt  is  granted  shall  be  served  therewith, — refers  to 
the  affidavits  upon  which  a  warrant  of  attachment  is  granted  to  bring 
a  party  before  the  court  to  answer  for  an  alleged  contempt,  and  such 
service  of  the  papers  and  of  notice  of  the  application  may  be  dis- 
pensed with  where  the  contempt  consists  of  a  neglect  or  refusal  to 
pay  a  specified  sum  of  money  as  required  by  an  order  of  the  court. 

Where  an  order  of  commitment  for  contempt  in  failing  to  pay  alimony 
and  counsel  fee  in  an  action  for  divorce  prescribes  the  amount  to  be 
paid  by  the  relator  to  relieve  himself  from  imprisonment,  the  fact 
that  it  mentions  no  formal  fine  will  not  entitle  the  defendant  therein 
to  his  discharge  upon  habeas  corpus;  although,  U  seems,  such  infor- 
mality might  be  serviceable  to  him  upon  appeals  from  the  order* 
themselves. 

A  husband  in  an  action  for  divorce  cannot  be  committed  for  contempt 
in  not  paj'ing  referee's  fees  which  he  has  been  directed  lo  pay;  but 
where  an  order  committing  him  for  contempt  is  made  not  only  on 
the  ground  of  the  non-payment  of  such  fees,  but  also  for  failure  to 
pay  alimony  and  counsel  fee  as  directed  by  orders  made  in  the 
action,  he  cannot  be  discharged  from  imprisonment  on  the  gi-ound  that 
the  commitment  for  the  referee's  fees  is  unauthorized,  until  he  has 
paid  the  amount  he  has  been  legally  directed  to  pay  and  adjudged 
in  contempt  for  ndu-payment  of,  viz.,  alimony  and  counsel  fee. 

iPecided  October  27,  1887.) 

Appeal  by  relator  from  an  order  dismissing  a  writ  of 
habeas  corpus  and  denying  his  application  for  his  discharge 
from  imprisonment  in  Ludlow  street  jail. 

On  December  23, 1886,  the  lN"ew  York  court  of  common 
pleas,  in  an  action  for  divorce  against  the  relator,  made 
an  order  adjudging  him  guilty  of  contempt  for  non-pay- 
ment of  certain  alimony,  counsel  fees  and  referee's  fees  in 
that  action,  amounting  to  $645.  On  this  order,  a  commit- 
ment was  issued  on  which  the  sheriff  arrested  the  relator 
on  April  8,  1887.  The  relator  at  once  applied  for  a  writ 
of  habeas  corpus  to  test  the  sufficiency  of  such  commit- 
ment, but  the  same  was  held  sufficient  and  the  writ  of 
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habeas  corpus  dismissed.  Thereafter,  the  plaintiff  in  said 
commitment  vokmtarily  directed  the  sheriff  to  release  the 
relator  from  further  custody  under  said  commitment,  and 
the  commitment  was  indorsed  "  countermanded  and  with- 
drawn." At  the  time  of  such  withdrawal  the  relator  had 
been  imprisoned  eighteen  days  thereunder.  Previous  to 
Avithdrawing  and  countermanding  said  commitment  the 
plaintiff  in  the  divorce  suit  had  procured  from  the  court 
of  common  pleas,  ex  2)a7'te  and  without  notice  to  the  re- 
lator, an  order  and  an  amendatory  order  under  which  she 
had  issued  to  the  sheriff  a  new  commitment,  and  under 
this  new  ccmnnitment  the-  sheriff  arrested  the  relator  im- 
mediately upon  the  withdrawal  of  the  previous  commit- 
ment. The  same  alimony,  counsel  fees  and  referee's  fees 
were  embraced  in  the  second  commitment,  which  had 
been  embraced  in  the  first  commitment,  the  only  differ- 
ence being  that  tlie  second  commitment  embraced  the 
$102  additional  alimony  not  included  in  the  first.  Under 
this  second  commitment,  the  relator  was  detained  in  cus- 
tody until  May  18 — a  period  of  twenty-two  days,  vrhenthe 
plaintiff  tlierein  again  directed  the  sheriff  to  lelease  and 
discharge  him  therefrom.  Meanwhile  the  relator  had 
tested  tliis  second  commitment  also  by  a  writ  of  habeas 
corpus,  but  had  failed  and  been  remanded.  ) 

Previous  to  such  second  voluntary  discharge  of  the  re- 
lator, the  plaintiff  in  the  divorce  suit  had  again  obtained 
from  the  New  York  court  of  common  pleas,  ex  parte  and 
without  notice,  another  order,  dated  May  12,  1887,  and 
had  issued  to  the  sheriff  pursuant  thereto  a  third  commit- 
ment against  the  relator,  so  that  immediately  upon  his 
aforesaid  second  discharge  the  sheriff  again  arrested  him. 
The  third  commitment  is  the  one  under  which  the  re- 
lator is  now  held  and  which  he  seeks  to  test  by  the  present 
writ  of  habeas  corpus.  It  embraces  the  identical  sums  of 
alimony,  counsel  fees  and  referee's  fees  which  were  speci- 
fied in  the  first  commitment ;  likewise  those  specified  in 
the  second  commitment,  except  that  it  omits  the  addi- 
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tional  items,  amounting  to  $192,  which  were  embraced  in 
the  latter  commitment. 

No  copy  of  any  of  the  "  affidavits "  recited  in  any  of 
the  ex  parte  ordere  in  which  these  last  two  commitments 
were  issued  was. ever  served  therewith. 

The  matter  came  bafore  the  court  at  special  term  on  a 
demurrer  by  the  respondent,  Lizzie  II.  Clark  (plaintiff  in 
the  action  for  divorce)  to  the  relator's  answer  or  travei-se 
to  the  return  made  by  the  sheriff,  which  said  Lizzie  IL 
Clark  adopted.  The  writ  was  dismissed  and  the  relator 
remanded  to  the  sheriff's  custody,  after  hearing,  by  the 
justice  presiding  at  special  term,  without  opinion,  and  this 
appeal  taken  by  the  relator. 

Edvoard  P.  Wilder,  for  relator,  appellant. 

The  present  commitment,  under  which  the  relator  is 
detained,  is  absolutely  unsupported  by  any  final  order  or 
judgment  of  a  court  of  competent  jurisdiction 

The  commitment  was  dated  May  12,  188 7,  and  is  sub- 
scribed "  By  special  order  of  the  court,  Kathaniel  Jarvis, 
Jr.,  Clerk."  That  special  order  is  asserted  in  Ihc  traverse 
to  be  an  order  which  is  dated  the  same  day,  but  on  its 
face  does  not  even  pretend  to  adjudge  the  relator  guilty 
of  any  contempt,  and  is,  therefore,  no  justificalion  what- 
ever for  the  commitment  which  it  orders  to  be  issued.  If 
the  present  commitment  is  issued  on  this  order  alone  (as 
the  traverse  asserts)  the  relator  is  instantly  entitled  to  his 
discharge  on  the  ground  that  the  order  is  void  ui)on  its 
face.  Code  Civ.  Pro.  §  2033.  Kor  will  it  do  to  attempt 
to  su.stain  this  commitment  by  the  references  there  con- 
tained to  })revious  orders.  The  Code  expressly  provides 
that  a  commitment  can  only  be  i.ssued  pursuant  to  "a  final 
order,"  not  several  orders.  Code  Civ.  Pro.  %  2281 ;  Albany 
City  Bank  v.  Schermerhorn,  9  Paige.,  372.  An  aggrega- 
tion or  jumble  of  orders  which  the  sheriff  and  })risoner 
must  string  together  as  best  they  may  will  not  sullice. 
People  V.  Ilogers,  2  Paige.,  103. 
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If,  however,  we  recur  to  the  previous  orders,  the  com- 
mitment finds  no  better  support.  The  next  previous  order 
is  the  one  of  April  4,  1887,  and  is  a  mere  amendment 
of  an  order  dated  April  12,  1887,  and  the  two  may 
perhaps  be  taken  together  as  constituting  one  order, 
though  this  is  doubtful.  Now  this  order  is  open  to  the 
following  criticisms:  (1)  That  the  commitment  under 
which  the  prisoner  is  now  held,  although  it  recites  that 
order  along  with  numerous  other  orders  to  whicii  it  refers, 
does  not  purport  to  have  been  issued  upon  it  or  them,  or 
under  its  authority ;  (2)  Even  if  the  commitment  did  pur- 
port to  be  issued  pursuant  to  the  authority  of  that  order, 
the  order  does  not  furnish  authority  for  its  issuance  or  tlie 
issuance  of  any  commitment  whatever,  but  is  vOid  upon 
its  face,  because  it  does  not  direct  that  the  relator  bo  pun- 
ished by  ''"line"  or  imprisonment,  or  both.  In  fact,  no 
fine  whatever  is  imposed  upon  the  relator.  J^feverthelesS, 
the  order  contained  the  naked  direction  that  the  sheriff 
arrest  the  relator  and  him  safely  and  closely  keep  in  cus- 
tody until  he  shall  hav^e  fully  paid  certain  sums  cf  money 
therein  designated,  amounting  to  $837.  This  is  in  direct 
violation  of  tJie  Code  of  Civ.  Pro.  §§  2281,  2284,  as  vrell  as 
of  those  constitutional  provisions  Avhich  prohibit  the  im- 
prisonment of  a  person  for  debt.  See  People  ex  rd.  Fries 
V,  Riley,  25  Jlun,  587.  ...  The  courts  may,  l)y  pur- 
suing the  statutes  relating  to  contempts  strictly,  impose 
under  proper  circumstances,  a  "fine"  for  contempt,  but 
this  must  be  done  in  the  form  of  a  "  fine,"  and  not  other- 
wise. Code  Civ.  Pro.  §2284.  And  such  fine  must  be 
"sufficient  to  indemnify"  the  aggrieved  party,  nnd  no 
more  nmst  be  "  imposed  "  upon  the  offender,  etc.,  must  be 
••  collected  and  paid  over  to  the  aggrieved  party,"  and  the 
payment  and  acceptance  of  such  a  fine  constitutes  a  bar  to 
such  an  action  by  the  aggrieved  party  to  recover  damages 
for  the  loss  or  injury.  Code  Civ.  Pro.  §  2284.  The  offender 
shall  be  imprisoned  until  he  has  paid  the  "fine,"  an<l  "tJie 
order  and  vrarrant  of  commitment  must  specify  the  amount 
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of  the  "  fine."  §  22S5.  Now,  neither  this  order  nor  the 
warrant  of  commitment  contains  one  word  about  any 
"  fine."  Both  speak  only  of  sums  of  money  by  way  of 
"  alimony,  counsel  fees,"  etc.,  which  the  relator  has  failed  to 
pay,  and  order  his  imprisonment  until  he  shall  pay  them. 
Such  an  order  and  such  a  warrant  are  without  authority 
of  law.  The  order  of  December  23,  188G,  is  not  one  whit 
better.  It  imposes  no  line,  and  does  not  even  adjudge 
that  any  party  is  "  defeated,  impaired,  impeded  or  preju- 
diced "  in  any  right  or  remedy,  and  therefore  can  furnish 
no  support  for  the  present  commitment.  In  re  S^^'ena^- 
ton  «.  Shupe,  9  N.  Y.  Civ.  Pro.  402.  The  court,  having 
before  it  the  whole  record  upon  which  the  present  com- 
mitment stands,  can  see  that  it  affords  no  authority  for 
the  commitment,  and,  this  fact  being  manifest,  it  was  the 
duty  of  the  court  to  discharge  the  prisoner  under  the  writ 
of  habeas  corpus.       So  held  In  re  Swenarton  v.  Shupe, 

That  case  came  up  on  a  writ  of  habeas  corpus.  The 
order  upon  which  the  commitment  was  issued  was  pro- 
duced upon  the  hearing  on  the  return  to  the  writ  of  ha- 
beas corpus.  Held,  that  the  order  was  lawfully  before 
the  court,  open  to  inspection  as  to  its  sufficiency,  and  that 
it  was  fatally  defective  in  that  it  failed  to  adjudge  that 
the  misconduct  complained  of  was  actually  calculated  to 
or  did  "defeat,  impair,  impede  or  prejudice"  the  rights 
or  remedies  of  the  petitioner,  or  that  the  latter  had  sus- 
tained any  loss  or  damage  thereby.  .  .  .  The  statute 
relating  to  contempts  carefully  prescribes  what  are  the 
legal  requirements  of  such  an  order.  It  must  be  adjudged 
thereby  :  (1)  That  the  thing  which  the  defendant  lias 
been  ordered  to  do  or  to  pay  is  within  his  power  to  do  or 
to  pay ;  (2)  That  he  has  refused  or  neglected  to  do  or  to 
pay  it;  (3)  That  the  opposite  party  has  been  actually 
"defeated,  impaired,  im])eded  or  prejudiced"  in  some 
right  or  remedy  by  such  refusal  or  neglect ;  (4)  Tliat  such 
refusal  or  neglect  was  willful  or  intentional  and  contuma- 
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cions  (Cockran  v.  Ingersoll,  13  Ifun,  3G8) ;  (5)  In  divorce 
cases,  that  sequestration  of  the  property  would  be  una- 
vailing ;  (0)  In  aU  cases,  that  the  amount  cannot  be  col- 
lected by  execution,  but  must  be  collected,  if  at  all,  by 
contempt  proceedings  (People  ex  rel.  Fries  v.  Riley,  25 
Ilun,  587) ;  and  (7)  That  it  be  collected  in  the  form  of 
a  "  line  imposed,"  and  that  fine  must  be  the  amount  as 
speciiied  by  Code  Civ.  Pro.  §§  2284,  2285,  above  quoted. 

But,  apart  from  these  considerations,  and  even  if  we 
were  to  assume  that  the  orders  are  complete,  regular  and 
sufficient,  it  is  still  conceded  by  this  demurrer  that  the 
relator  is  now  suffering  imprisonment  for  the  third  time 
for  the  same  offense,  and  this  is  contrary  to  the  law  and 
Constitution.  .  .  .  It  has  been  adjudged,  over  and 
over  again,  that  punishment  for  contempt  as  a  civil  rem- 
edy is  a  means  of  affording  redress  to  the  injured  party, 
and  not  merely  a  means  of  vindicating  the  offended  maj- 
esty of  the  law  or  the  dignity  of  the  court.  Criminal 
contempts  are  otherwise.  A  fine  of  $250  imposed  upon  a 
culprit  for  flagrant  disorder  or  such  a  contempt  of  court 
as  offends  the  majesty  of  the  court  alone,  it  may  be  con- 
ceded, cannot  be  remitted  by  anybody  but  the  court  itself ; 
but  a  tine  which  is  imposed  as  a  remedy  for  an  aggrieved 
party,  and  which  the  law  provides  shall  be  paid  over 
to  such  party  {Code  Civ.  Pro.  §  2284),  becomes  the  prop- 
erty of  the  aggrieved  party,  and  he  can  deal  with  it  as  he 
chooses.  If  he  remits  or  releases  from  imprisonment  the 
offender,  whom  he  is  entitled  to  hold  in  custody  until  he 
shall  have  paid  it,  he  forfeits  the  right  to  imprison  him 
again,  precisely  as  he  would  if  it  were  an  execution  against 
his  person  for  the  same  amount  of  money.  De  jonge  v. 
Brenneman,  23  ITun^  332 ;  Simmons  v.  Simmons,  4  Weelhj 
fJig.  130 ;  S.  C,  6  Id.  263 ;  People  v.  Jacobs,  QQ  N.  Y.  8. 
These  cases  show  that  pmiishment  by  contempt  is  a  civil 
remedy,  and  that  the  fine  imposed  should  be  regulated  by 
the  amount  of  actual  loss  or  damage  sustained  by  the 
aggrieved  party.     They  therefore  logically  reduce  com- 
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mitments  for  contempt  to  the  same  status  as  executions 
against  the  person.  Now,  it  is  familiar  that  if  a  creditor 
in  an  execution  against  the  person  voluntarily  releases  his 
debtor  after  being  taken  in  execution,  he  not  only  forfeits 
the  right  of  taking  him  in  execution  again,  but  he  releases 
his  judgment  or  claim,  and  the  law  deems  it  absolutely 
satisfied.  See  Herman  on  Exc(yitti(ms^  §  337,  and  cases  there 
cited.  ...  It  appears  that  this  is  the  third  im.prison- 
ment  of  the  relator  for  the  same  offense.  This  latter  fact 
alone  should  entitle  him  to  his  discharge  under  the  doc- 
trine of  the  case  of  the  People  ex  rel.  Tweed  v.  Liscomb, 
60  iV".  Y.  559.     .     .     . 

If  a  court  having  jurisdiction  of  the  accused  and  of  the  of- 
ense  of  which  he  is  charged  may  impose  any  sentence  other 
than  the  legal  statutory  judgment,  and  deny  the  aggrieved 
party  all  relief  except  on  a  writ  of  error,  it  is  but  a  judicial 
suspension  of  the  writ  of  habeas  corpus.  That  v/rit  is  alike 
a  protection  against  encroachments  upon  the  libcrt}-  of  the 
citizen  by  the  authorized  acts  of  courts  and  judges  as 
against  any  mere  arbitrary  arrests  {Id.  at  p.  592).  In 
People  ex  rel.  Fries  v.  Eiley  (25  Jhm.,  587),  which  was  a 
commitment  for  contempt  punishable  civilly,  the  relator 
was  discharged  on  habeas  corpus,  because  it  appeared 
that  the  money  for  the  non-payment  of  which  he  was  im- 
prisoned was  enforceable  by  execution  {Code  Civ.  Pro.  § 
1241),  and  yet  the  commitment  was  regular  upon  its  face, 
and  was  issued  by  a  court  having  jurisdiction  both  of  the 
parties  and  the  subject  matter.  The  court,  citing  People 
ex  rel.  Tweed  v.  Liscomb  {fiiij[>ra\  said :  "  There  exists  no 
undefined  power  authorizing  the  commitment  of  citizens 
for  contempt  in  cases  defined  by  statute"  (p.  287;  citing 
also  Lansing  v.  Lansing,  4  Lans.  377;  Uousack  v. 
Rogers,  1 1  Paige,  G03 ;  Matter  of  Watson  v.  Xelson,  60 
N.,  Y.  537 ;  Ogara  v.  Kearney,  77  N.  Y.  423).  So  In  r^ 
Swenarton  v.  Shupe  (9  JV.  Y.  Ci/o.  Pro.  402),  which  was 
also  a  commitment  for  contempt,  the  prisoner  was  dis- 
charged on  habeas  corpus  because  it  appeared  that  the 
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order  on  which  the  commitment  stood  omitted  the  recital 
that  the  prisoner's  misconduct  had  "  defeated,  impaired, 
impeded  or  prejudiced  his  opponent's  rights  or  remedies." 
A  more  extreme  case  for  the  appKcation  for  the  writ 
of  habeas  corpus  can  hardly  be  conceived. 

The  fact  that  tlie  successive  com.mitments  were  v.'itli- 
drawn  or  "  superseded,"  by  leave  of  the  court  of  common 
pleas,  does  not  aid  the  respondent.  The  respondent's 
"  speaking  demurrer  "  naively  asserts  that  this  was  done 
"in  order  that  the  process  of  said  court  should  be  con- 
tinuous," so  as  to  "  keep  the  said  relator  held  for  said  con- 
tempt." This  is  precisely  why  it  is  illegal.  .  .  .  More- 
over, it  appears  that  each  of  the  former  commitments  was 
upheld  and  the  relator's  applications  for  discharge  were 
denied.  Their  withdrawal  and  supersedure,  therefore, 
cannot  be  justified  on  the  ground  that  they  needed 
amendment.  If  the  commitments  had  been  set  aside  for 
irregularity  a  different  rule  might  apply  {Herman  on  Exe- 
cutions, §  374 ;  Code  Civ.  Pro.  §  2050,  subd.  3).  So,  if  the 
relator  had  been  discharged  from  the  former  commit- 
ments for  defects  in  them  {Id.).  .  .  .  This  practice,  if 
tolerated,  is  nothing  but  a  perpetual  imprisonment ;  and 
sucli  she  frankly  avows  is  her  object  (People  v.  IveUy,  1 
Ahh.  Pr.  a.  S.  432). 

Each  of  the  ex  parte  commitments  was  served  without 
the  affidavit  on  Avhich  it  was  obtained,  and  wliicli  the 
Code  prescribes  must  be  served  with  the  writ  {Code  Civ. 
Pro.  §  2274). 

Ahram  Wakeynait  { Wakeman  <&  Latting,  attorneys), 
for  respondent  Lizzie  H.  Clark. 

The  order  of  the  court  of  common  pleas  is  sufficient 
to  sustain  the  commitment  {Code  Civ.  Pro.  §§  1773,  2221, 
2209,  2285,  etc.).  This  court,  upon  a  writ  of  habeas 
corpus,  is  bound  by  this  final  order  of  the  court  of  com- 
mon pleas.  If  the  relator  wishes  to  impeach  its  pro- 
priety or  sufficiency,  he  must  move  in  the  court  making 
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it  {Code  Clv.  Pro.  §§  2032,  siibd.  2,  2034,  2043 ;  Davison's 
Case,  13  All.  Pr.  129 ;  People  v.  Sheriff  of  N.  Y.,  7 
Id.  96).  If  the  court  has  jurisdiction,  and  the  commit- 
ment is  m  due  form,  the  proceedings  cannot  be  reviewed 
on  habeas  corpus. 

The  claim  that  the  relator  has  been  arrested  twice  upon 
a  previous  commitment  for  the  same  offense  is  frivolous. 
The  Code  expressly  provides  that  such  objections  shall 
not  avail  (§  2050,  subd.  3).  The  court  has  also  provided 
that  such  objections  should  not  avail,  by  providing  in  its 
orders  for  the  superseding  of  the  preceding  commitment. 
Thus  the  two  orders  were  practically  but  one  order 
answered  by  re-issues  while  the  relator  was  in  the  custody 
of  the  court,  and  the  commitments  were  continuous. 

Cochran  <&  Clarh,  for  Grant,  sheriff,  etc.,  respondent. 

Daniels,  J. — The  relator  is  in  the  custody  of  the 
sheriff,  under  a  commitment  for  contempt  in  failing  to  pay 
$150  referee's  fees,  §50,  the  balance  of  counsel  fee,  $50 
on  account  of  alimony  unpaid  on  April  14,  1886, 
and  the  further  sum  of  $395  awarded  for  the  same 
object.  A  commitment  for  default  in  the  payment  of  the 
same  suras  w^as  issued  against  him  out  of  the  court  of 
common  pleas  of  the  city  and  county  of  New  York,  in 
which  the  action  was  pending,  on  December  23,  1886, 
under  which  he  was  detained  in  custody  for  the  period  of 
eighteen  days.  On  that  day  a  still  more  formal  and 
extended  commitment  was  issued  against  him,  under  which 
he  was  in  the  custody  of  the  same  officer  for  a  period  of 
twenty-two  days,  and  since -the  expiration  of  that  time  he 
has  been  held  in  like  custody  under  the  commitment 
annexed  to  the  petition  for  the  writ  of  haleas  corpus,  and 
returned  with  the  writ. 

One  ground  of  his  application  for  a  discharge  is,  that 
he  could  not  lawfully  be  detained  in  custody  by  the  issuing 
of  successive  commitments  in  this  manner,  but  what  is 
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called  the  demurrer  to  the  return  states  the  fact  to  be, 
and  it  is  probably  truthful  in  that  respect,  that  he  was 
at  no  time  discharged  from  custody  under  either  of  the 
two  preceding  commitments.  In  fact,  he  obtained  writs 
of  habeas  corpus,  upon  which  applications  were  made  for 
his  discharge,  which,  in  each  instance,  were  denied.  The 
lirst  and  second  commitments  issued  against  him  were 
each  defective,  and  for  that  reason  they  were  succeeded 
by  these  subsequent  commitments,  whose  object  was 
beyond  question  to  legalize  his  custody  and  detention. 
And  in  this  state  of  facts  no  case  has  been  made  in  his 
favor  for  his  discharge  from  imprisonment,  under  section 
2050  of  the  Code  of  Civil  Procedure,  declaring  a  person 
shall  not  be  again  imprisoned,  restrained  or  kept  in 
custody,  for  the  same  cause,  after  he  has  been  discharged 
by  a  final  order  made  upon  a  writ  of  habeas  corpus  or 
certiorari.  He  has  neither  been  discharged  in  fact  nor  by 
virtue  of  either  of  these  writs,  but  in  each  case  the  ap- 
plication for  his  discharge  under  the  first  and  second 
commitment  has  been  denied. 

A  further  reason  would  prevent  his  present  discharge, 
if  he  had  been  formally  relieved  from  custody  under  the 
first  and  second  commitments.  For,  by  subdivision  three  of 
the  same  section,  a  person  disciiarged  for  any  illegality  m 
the  final  order,  judgment  or  other  mandate,  is  not  entitled 
afterward  to  be  discharged,  when  he  has  been  again 
imprisoned  by  virtue  of  a  lawful  judgment,  or  other 
mandate,  for  the  same  cause  of  action.  The  grounds  are, 
therefore,  both  ample  and  conclusive  for  overruling  this 
objection  made  on  behalf  of  the  relator. 

A  further  objection  against  the  relator's  imprisonment 
has  been  made  upon  the  omission  of  the  third  commit- 
ment to  recite  that  notice  was  given  to  him  of  the  appli- 
cation for  the  order  of  April  12,  1887,  or  the  order  of  the 
14th  of  the  same  month.  But  those  orders  were  entered  to 
supply  defects  in  preceding  orders  in  the  same  proceeding, 
by  which  the  relator  was  adjudged  to  be  in  contempt,  for 
Vol.  XIII.— 13. 
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the  non-payment  of  these  several  sums  of  money.  Theso 
preceding  orders  are  mentioned  in  the  last  commitment, 
and  before  they  were  made,  notice  was  given  to  the 
relator  of  the  application  for  these  orders.  That  ap|>eai's 
to  be  the  case  with  the  order  of  April  14,  18S<3,  and 
the  order  of  December  23,  18S6,  in  each  of  which  a 
recital  is  made  that  the  application  for  the  order  was 
opposed  by  relator's  counsel,  and  that  it  was  after  hear- 
ing such  counsel  that  these  orders  were  made.  They 
each  required  the  payment  of  these  sums  of  money  by 
him  and  directed  a  commitment  to  be  issued  against  him 
in  case  he  failed  to  make  such  payment. 

Tiie  adjudications  upon  which  he  has  oeen  committed, 
therefore,  were  regularly  made  after  the  actual  hearing  . 
of  the  relator  by  his  counsel,  and  the  subsequent  ordere 
of  April  1^  and  14,  1887,  were  added  for  the  purpose  of 
reciting  and  stating  more  completely  than  these  preceding 
orders  did,  the  adjudications  made  against  the  relator. 
They  were  entered  to  formally  comply  with  the  re- 
quirements of  the  Code  for  the  punishment  of  the 
relator  for  his  disobedience  of  the  preceding  orders,  and 
to  state  in  detail  the  adjudications  made  setting  forth 
such  compliance.  And  in  this  manner,  whatever  defects 
may  have  existed  in  consequence  of  the  imperfect  recitals 
or  statements  of  the  preceding  orders,  have  been  cor- 
rected, and  the  relator's  imprisonment  and  detention 
legalized,  if  it  was  not  previously  so,  by  means  of  such 
correction. 

A  further  objection  has  been  taken  to  these  final 
orders,  that  the  affidavit  or  proof  recited  in  them  Avas  not 
served  upon  the  defendant,  and  section  2274  has  been 
referred  to  as  supporting  this  objection.  But  it  does  not, 
for  tliat  refers  to  the  affidavits  upon  which  a  Avarrant  of 
attachment  may  be  issued  to  bring  the  defendant  before 
the  court  to  answer  for  his  alleged  contempt.  This  was 
not  a  prfxjecding  of  that  description,  but  all  that  the 
attidavit  or  proof  was  relied  upon  to  establish,  was,  that: 
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the  relator  had  failed  to  comply  with  the  order  directing 
the  payment  of  these  several  sums  of  money ;  and  neither 
the  service  of  such  affidavit,  or  proof  of  notice  of  the 
application  was  required  to  be  made  or  given  to  the 
relator.  But  the  court  was  at  libert}?^  to  dispense  with  it 
under  the  authority  of  section  2268  of  the  Code. 

By  section  1773  of  the  Code  the  relator  was  subject 
to  punishment  for  his  default  in  not  making  payment  of 
the  sums  of  mone}''  allowed  for  alimony  and  counsel  fees 
during  the  pendency  of  the  litigation.  And  the  mode  in 
which  he  was  «<ubject  to  punishment  was  that  prescribed 
by  title  3  of  chapter  17  of  the  same  act,  and  he  was 
proceeded  against,  as  that  title  has  provided  that  such 
proceedings  shall  be  commenced  and  carried  on,  and  the 
orders,  as  they  have  finally  been  entered,  contain  the  pre- 
cise adjudication  required  to  be  made  by  section  2281  of 
the  Code.  By  section  22S1,  which  is  a  part  of  the  same 
title,  a  fine  was  to  be  imposed  upon  him  sufficient  to 
indemnify  the  aggrieved  party  for  the  damages,  loss  or 
injury  sustained  by  reason  of  his  default  in  payment,  and, 
because  no  formal  fine  has  been  mentioned  in  the  orders, 
it  has  been  further  insisted,  on  behalf  of  the  relator,  that 
he  is  entitled  to  his  discharge.  But  while  the  orders  may 
be  defective  in  this  respect,  they  are  not  substantially  so, 
for  they  do  prescribe  the  amounts  to  be  paid  by  the 
relator  to  relieve  himself  from  imprisonment.  This  in- 
formality might  be  serviceable  to  him  in  support  of  an 
appeal  from  the  orders  themselves,  but  it  cannot  be  by 
way  of  sustaining  his  application  for  his  discharge  in  this 
collateral  proceeding,  so  long  as  the  orders  indicate  pre- 
cisely the  moneys  he  is  to  pay  and  in  that  manner, 
substantially  present  the  elements  of  the  fine  required  to 
be  imposed  upon  him. 

The  substance  is  in  the  orders  creating  a  compliance 
with  this  section  of  the  act,  though  not  formally  ex- 
pressed, as  that  requires  it  should  be  done. 

As  to  the  $150  referee's  fees  the  relator  is  not  subject 
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to  imprisonment  for  their  non-payment.  What  the  law 
has  provided  for  is  his  punishment  in  tliis  manner,  for  his 
default,  refusal  or  neglect  to  p^y  the  alimony  and  counsel 
fees  allowed  and  directed  to  be  paid  by  these  orders.  No 
provision  of  the  Code  sanctions  the  insertion  of  the  referee's 
fees  in  the  order  as  a  foundation  for  the  relator's  imprison- 
ment. But  he  is  not  entitled  to  be  discharged  from  im- 
prisonment, because  this  particular  direction  has  not  been 
authorized.  Before  he  can  secure  his  discharge  on  that 
ground,  he  must  pay  the  other  sums  which  he  has  been 
legally  directed  to  pay,  and  adjudged  in  contempt  for  not 
paying  (People  v.  Jacobs,  5  Hun,  428 ;  affirmed,  G6  N.  Y. 
8).  Upon  neither  of  the  grounds  presented  by  the  coun- 
sel for  the  relator  is  he  entitled  to  be  discharged  from 
imprisonment  under  the  writ  of  habeas  corpus.  The 
order  denying  his  discharge  was  lawfully  made,  therefore, 
and  it  should  be  affirmed  with  $10  costs,  and  also  the 
disbursements. 

Beady,  J.,  and  Van  Bbunt,  P,  J,,  concurred. 


GARRABRANT  V.  SULLIVAN  AND  ANOTHER. 

SuPEKioB  Court  of  the  City  of  New  York,  Special  Term, 
December,  1887. 

§§  3228,  3229. 
Costs — When  plaintiff  entitled  to,  aWiough  reeoverg  is  less  than  $50. 

Where  in  an  action  to  recover  damages  for  personal  injuries  received  by 
falling  throitgli  a  coal-hole  in  the  sidewalk,  the  plaintiff  recovered  s 
verdict  for  f  35, — Held,  that  the  plaintiff  coiild  recover  costs  to  th« 
amount  of  the  damages  found  in  his  favor  by  the  jurj',  and  no  more  ; 
and  that  the  defendant  was  not  entitled  to  costs, 

(Decided  December  23  and  38,  1887.) 

Motion  by  defendant  to  set  aside  taxation  of  costs  in 
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favor  of  plaintiff,  and  also  subsequent  motion  by  defend- 
ant to  require  the  clerk  to  tax  costs  in  his  favor. 

This  action  was  brought  to  recover  damages  for  per- 
sonal injuries  received  hy  plaintiff  on  May  54,  1886,  by 
falling  through  an  opening  in  the  sidewalk  leading  to  a  coal- 
hole or  vault,  upon  the  premises  occupied  and  cither  owned 
or  leased  by  the  defendants.  The  case  was  tried  before 
the  Hon.  P.  Henry  Dugro  and  a  jury,  on  December  8, 
1887,  and  a  verdict  rendered  in  favor  of  the  plaintiff  for 
the  sum  of  $35 ;  on  the  same  day,  plaintiff  served  upon 
defendant's  attorney  a  bill  of  costs  amounting  to  $107.38, 
with  notice  that  the  same  would  be  presented  to  the  clerk 
for  adjustment,  on  December  10,  at  9  A.  M.  Defendant's 
attorney  changed  the  hour  named  for  the  taxation  therein, 
from  9  to  10^  A.  M.,  and  admitted  service  thereon,  and 
the  plaintiff  forthwith  restored  the  notice  of  adjustment 
on  the  original  bill  of  costs  to  the  condition  it  was  in  at 
the  time  the  copy  was  served  upon  defendants'  attorney, 
and  on  the  following  day  mailed  him  a  letter,  which,  omit- 
ting address  and  subscription,  read  as  follows :  "  I  have 
restored  the  original  of  the  notice  of  adjustment  to  the 
condition  it  was  in  when  served,  by  replacing  the  '  9 ' — 
the  hour  of  return — which  you  took  the  liberty  of  striking 
out  without  my  consent,  and  erasing  the  '  lOf '  inserted  by 
you ;  I  have  also  stricken  out  your  admission  of  service." 
On  December  10,  at  9  A.  M.,  the  bill  of  costs,  with  proof 
by  affidavit  of  service,  was  represented  to  the  clerk  for  tax- 
ation, and  adjusted  by  the  clerk  of  the  court  by  default, 
at  9^  A.  M.,  at  the  sum  of  $107.38.  Thereafter,  on  the 
same  day,  the  defendants'  attorney  procured  an  order  to 
show  cause  why  the  adjustment  of  costs  in  faVor  of  the 
plaintiff  "  should  not  be  vacated  and  set  aside  as  being 
wholly  unauthorized  and  illegal,  and  why  the  defendant 
should  not  have  such  other  auid  further  relief  as  to  this 
court  may  seem  pro]ier,  beside  the  costs  of  this  motion." 
This  motion  was  heard  on  December  12,  and  the  plaint^ 
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iflTs  attorney  presented,  in  opposition  thereto,  his  own 
affidavit,  setting  forth  the  facts  above  recited,  and  also 
containing  the  following  averments :  "  That  deponent 
asserts  and  claims  that  he  is  entitled  to  his  costs  herein  in 
favor  of  the  plaintiff,  to  an  amount  equal  to  tlie  verdict 
rendered  in  said  plaintiff's  favor,  by  the  jury, — to  wit,  $35, 
— for  the  reason  that  this  action  is,  as  he  verily  believes, 
technicaUy  an  action  for  a  battery;  that  the  taxation  of 
a  greater  amount  than  $35  was  procured  by  deponent's 
clerk  in  deponent's  absence,  because  said  clerk  did  not 
know  of  the  position  that  deponent  intended  to  take  in 
this  matter  in  this  regard,  de{>onent  not  having  given  him 
any  instructions  as  to  the  amount  of  costs  that  were. to  bo 
clairaeil ;  that  deponent  neglected  to  give  such  instructions 
because  he  expected  to  be  at  his  office  in  time  to  attend  to 
the  adjustment  of  said  costs  m  pei"son,  but  was  prevented 
from  domg  so  by  the  pressure  of  other  business,  which 
detained  him  in  the  city  of  Brooklyn ;  that  deponent  does 
not  claim  any  more  than  $35  costs  herein,  and  is  willing 
that  the  costs  as  taxed  herein  should  be  adjusted  at  that 
sum." 

Max  Altmayer^  for  defendants. and  motion. 

//'/.  Ilitffman  Biyyione^  for  plaintiff.  op]X)sed. 
Cite  I   Thornton's  Cyclopetlia  of  Law,  72 ;   1  Bouvier 
Law  Die.  162;  1  BurriU  I^w  l>i<j.  19i,  title  *' Battery." 

Tkuax,  J. — The  plaintiff  can  recoA^er  no  more  costs  than 
he  has  received  damages.  The  judgment  must  be  modi- 
fied.    No  costs  of  this  motion. 

On  December  23,  1887,  after  the  argument  of  the 
motion  and  before  this  decision,  the  defendant's  attorney 
served  a  bill  of  costs  amounting  to  $l2f>.5(),  with  notice 
that  the  same  would  l>e  presented  for  adjustment  to  the 
clerk  of  this  court,  on  December  28,  at  1 1  A.  M.  The 
plaintiff's  attorney  appeared  at  that  time  m  opi)osition  to 
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the  same,  and  filed  an  affidavit  that  Ijc  objected  tliercto 
on  the  ground  tliat  the  defendant  was  not  entitled  to  tax 
costs,  because  the  action  was  technically  for  a  battery, 
and  also  sixjcifying  objections  to  certain  items  of  the  bill 
of  costs,  in  case  it  was  held  that  the  defendant  v.'iis 
entitled  to  costs.  He  also  presented  a  copy  of  the  order 
entered  on  the  denial  of  the  motion  to  set  aside  the  tax- 
ation of  costs  in  favor  of  the  plaintiff,  on  the  decision  above 
reported,  and  claimed  that  such  determination  was  res 
adJtuUcatu.  The  clerk  refused  to  tax  costs  in. favor  of 
the  defendants,  and  the  attorneys  thereupon  fol'th^vith 
appeiired  before  Mr.  Justice  Truax,  and  submitted  the 
question  to  him,  and  the  defendant's  attorney  applied  for 
an  order  requiring  the  clerk  to  tax  costs  in  his  favor. 

3fax  Alirnayer,  for  defendant,  and  motion. 
Contended  that  although  plaintiff  might  be  entitled  to 
$35  costs  under  subdivision  3  of  section  3228  of  the  Code 
of  Civil  Procedure,  the  defendants  are  also  entitled  to 
costs 

Ily.  Huffman  Browne,  for  plaintiff,  opposed. 

Truax,  J.— [Orally  ]-I  have  already  decided  this  point; 
and  an  order  having  been  entered,  I  hold,  under  another 
subdivision  of  that  section  that  the  plaintiffs  are  entitled 
to  costs,  and  that  the  injury  sustained  comes  within  that 
section.  I  therefore  sustain  the  clerk  m  his  refusal  to  tax 
defentlant's  costs. 
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REYNOLDS  v.  PALEN  and  anothee. 

Supreme  Court,   Fifth    Department,  Monroe   County, 
Special  Term,   August,  1887. 

§§  T83,  788. 

Sdlf  Saturday  holiday — When  excluded  in  computing  time — Papers  on 
motion  to  open  default  in  answering. 

Where  the  time  within  which  a  party  may  serve  a  pleading  falls  on  a 
Saturday,  that  day,  since  the  enactment  of  the  statute  making  half 
of  Saturday  a  holiday,  must  be  excluded  in  computing  the  time  with- 
in which  such  service  may  be  made;  and  service  of  the  pleading  on 
the  following  Monday  is  sufficient.* 

A  motion  to  open  default  in  answering  as  a  matter  of  favor  should  be 
denied  where  a  copy  of  the  proposed  answer  is  not  served  with 
the  papers,  but  leave  to  renew  should  be  given. 

(Decided  August,  1887.) 

Motion  by  defendants  to  set  aside  judgment  entered  by 
default  on  the  ground  of  irregularity,  "in  that  the  time  to 
serve  the  complaint  expired  without  the  same  having 
been  served,  or  an  order  or  stipulation  made  extending  the 
time  to  serve  the  complaint; "  and,  if  said  motion  be  denied, 
then  for  an  order  opening  the  default  on  terms. 

The  action  was  commenced  by  personal  service  of  the 
■ummons  on  April  27,  1887.  Notice  of  retainer  and 
demand  for  copy  of  the  complaint  was  served  by  mail  on 
May  2,  1887,  and  received  by  plaintiff's  attorney  on  the 
following  day. 

•  See  to  the  contrary,  Fries  v.  Coar,  13  N.  Y.  Civ.  Pro.  152  ;  and  also, 
M  bearing  indirectly  upon  the  question,  Kichols  v.  Eelsey,  13  Id.  154. 
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On  June  13, 1887,  plaintiff's  attorney  procured  an  order 
extending  the  time  to  serve  the  complaint  ten  days,  and 
mailed  the  same  to  defendants'  attorneys,  which  order  was 
immediately  returned,  with  a  notice  indorsed  thereon  re- 
fusing to  accept  the  same,  for  the  reason  that  the  time  in 
which  to  serve  the  complaint  had  expired  when  said  order 
was  obtained. 

On  June  29,  1887,  the  complaint  was  served  on  defend- 
ants' attorney  by  mail,  and  on  August  5,  1887  (more  than 
forty  days  thereafter),  said  complaint  not  having  been 
returned,  and  no  answer  or  order  extending  the  time  to 
answer  having  been  received,  the  plaintiff's  attorney 
entered  judgment  by  default  for  want  of  an  answer ; 
whereupon  this  motion  was  made. 

Calkins  &  Forsyt\  for  defendants  and  motion. 

H.  B.  HallocJc,  for  plaintiff,  opposed. 

RuMSEY,  J. — The  fortieth  day  after  service  by  mail  of 
the  notice  of  retainer  was  Saturday,  June  11, 1887.  That 
day,  from  12  a.m.  to  12  m.  was  a  secular  day,  after  that 
time,  it  was  a  half  holiday.  The  plaintiff  had,  however,  the 
whole  of  the  Saturday  to  serve  his  complaint.  The  last 
part  of  it  being  a  holiday,  he  was  not  required  to  act  dur- 
ing that  part  of  it. 

Did  this  fact  entitle  him  to  exclude  it  in  his  computa- 
tion ?  I  am  inclined  to  think  it  did,  Avithin  the  rule  laid 
down  in  Phelan  v.  Douglass  (11  IIow.  Pr.  193).  This 
being  so,  service  of  the  order  extending  the  time  on  the 
13th  was  sufficient,  and  the  plaintiff  was  not  irregular  in 
his  practice. 

The  motion,  so  far  as  it  is  based  upon  an  irregularity, 
should  be  denied. 

The  papers  are  not  sufficient  to  open  the  default  as  a 
matter  of  favor,  because  a  copy  of  the  proposed  answer  is 
not  served  with  the  motion  papers  (Powers  v.  Trenor,  3 
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Hun,  3  ;  Weston  v.  McCormick,  3  J/<??i^A.  X.  Bull.  11).  It 
must  be  denied  for  that  reason,  but  with  leave  to  renew 
(Gulliver  ^^  JS^ewark  F.  I.  Co.,)  ^  Month.  L.  Bull.  52). 

Motion  to  set  aside  judgment  denied,  with  $10  costs, 
without  prejudice  to  a  motion  by  defendants  to  open 
default  and  aUow  them  to  defend  on  proper  papers. 


DEEGAN  V.   KARP,  et  al.^  Appellants. 
GRANT,  Sheriff,   etc.,  Respondents. 

City  Coukt  op  New  Yoek,  General  Term,  December, 

1887. 

§§   3287,    3307. 
Sheriff's  fees — -Taxation  of — Wlien  keeper's  fees  allowed. 

On  appeal  from  a  taxation  of  sheriff's  fees*  the  party  takinsf  the  appeal 
is  concluded  as  to  items  to  which  he  did  not  object  on  the  taxation. 

•Where,  upon  the  taxation  of  sheriff's  fees,  it  appeared  that  an  execu- 
tion was  issued  and  a  levy  on  October  4,  and  a  motion  to  stay  pro- 
ceedings thereunder  granted  pending  a  motion  to  set  aside  the 
execution  on  October  5  ;  that,  from  the  time  of  the  lime  of  the  mak- 
ing of  the  levy  until  October  14,  the  sheriil  necessarily  kept  a 
■watchnum  in  charge  of  the  property  levied,  upon  ;  and  also  that 
during  such  time  the  deputy  sheriil'  was  compelleil  to  and  did  visit 
tlie  place  where  the  property  was  almost  every  day  to  see  that  it 
WJis  not  disturbed, — Ifcld,  that  the  sheriff  was  entitled  to  such 
compensation  for  his  services  and  expenses  as  tl\(,'  court  or  a  judge 
thereof  allowed ;  that  the  circumstances  of  the  case  were  such 
as  to  warrant  tht,  court  in  awarding  $15  for  the  services  of  the 
deputy  and  $45  for  the  keeper's  fees. 
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Grofut  ®.  Brandt  (58  ^.  -F.  106),  Flack  v.  State  of  New  York  (95  Id. 

4(il),  distiuguisihed. 
{Decided  JJeceniber  21,  1887.) 

Appeal  from  an  order  mude  at  special  term,  taxing 
ilie  siieritf's  bill  herein. 

The  facts  are  stated  in  the  opinion. 

Salornon,  Kantrowitz  d;  Enherg,  for  defendants  and 
appellants. 

Cockran  cb  Clark,  attorneys  for  the  sheriff,  re- 
spondent. 

Hyatt,  J,— It  appears  from  the  case  on  appeal  that  on 
October  4,  18S7,  an  execution  in  the  above  action  was 
issued  to  the  sheriff  for  82,lU9.G7. 

Under  this  execution,  a  levy  was  made  upon  the  fix- 
tures and  paraphernalia  of  the  Oriental  Theater,  and  a 
watchman  was  placed  in  charge  from  the  time  of  the 
levy  until  October  14, 1887.  On  October  5,  a  stay  was 
granted  pending  a  motion  to  set  aside  the  execution. 

The  sheriff  also  levied  upon  the  receipts  of  the  box 
office  of  said  theater,  amounting  to  the  sum  of  ^'133.00. 

A  Avatchman  was  kept  in  charge  of  said  property 
during  the  day  and  also  during  the  night,  to  prevent  the 
removal  of  tlie  same.  Each  Avatchman  was  paid  at  the 
rate  of  $3  per  day  or  night  while  in  charge. 

During  the  time  tlie  execution  Avas  stayed  the  deputy 
sheriff  who  made  the  levy  swears  that  he  Avas  com}^ellcd 
to  and  did  visit  the  said  theater  almost  e\^ery  day,  to  see 
that  the  said  ])roperty  Avhich  he  had  IcA^ed  upon,  and 
Aviiich  was  A'aluable,  Avas  not  disturbed. 

The  execution  was  subsequently  set  aside  upon  (he 
payment  of  the  sheriff's  fees,  and  a  bill  of  chaigfs  for 
$111.22  Avas  presented  by  the  sheriff.  Upon  argument 
and  afhdavit  the  biU  Avas  taxed  at  the  sum  of  $02.72. 
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The  appellant  still  contends  that  the  levy  and  return 
fee  should  be  reduced  from  $2.72  to  62  cts.  {Code  of  Civ. 
Pro.  §  3307,  subd.  6,  1).  This  item  was  not  objected  to ; 
the  defendants'  attorney,  Esberg,  in  opposing  said  taxa- 
tion, presented  his  own  affidavit  in  these  words :  "  De- 
ponent objects  to  each  and  every  item  in  the  sheriff's  bill, 
except  the  levy  and  the  return  fee  of  $2.72."  He  is,  there- 
fore, concluded  upon  that  point.  The  defendants'  second 
contention  is  that  the  sheriff's  bill  as  taxed  should  be 
further  modified  by  disallowing  the  item  "  deputy's  com- 
pensation $15  "  and  "  keeper's  fees  $45,"  or  "  by  disallow- 
ing one  or  the  other  of  the  latter  fees,"  or  "  by  disallowing 
the  night-keeper's  fees  entirely." 

The  case  of  Crofut  v.  Brandt  (58  JV.  Y.  106)  is  relied 
upon  to  sustain  this  proposition.  That  case,  however, 
simply  declares  the  common-law  rule,  that  where  the 
law  imposes  a  duty  upon  an  officer,  he  cannot  claim  a 
remuneration  for  fulfilling  it,  unless  the  law  has  expressly 
conferred  such  right  {Comyn  Dig.  "Fees,  I.). 

The  case  of  Flack  v.  State  (95  iT.  Y.  461)  reiterates 
the  doctrine  that  the  "  right  of  a  sheriff  to  fees  is  derived 
from  and  depends  altogether  upon  the  statutes." 

The  appellant  concedes  that  subdivision  7  of  section 
3307  of  the  Code  is  applicable  to  his  contention,  but  sug- 
gests that  it  throws  considerable  doubt  upon  the  binding 
force  of  these  cases  {supra).  In  what  particular  respect, 
however,  he  fails  to  point  out,  and  we  are  unable  to  dis- 
cover where  any  exists. 

The  language  of  said  section  is  clear  and  significant ; 
it  provides  that  the  sheriff  is  entitled  for  his  services, 
"  where  an  execution  is  stayed  after  a  levy  by  order  of 
the  court  or  otherwise,  ...  to  such  additional  com- 
pensation for  his  trouble  and  expenses  as  the  court  or  a 
judge  thereof  allows." 

We  are  of  the  opinion  that  the  items  objected  to  were 
properly  allowed  under  this  section,  and  that  the  circum- 
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stances  of  the  case  were  amply  sufficient  to  warrant  the 
court  in  awarding  them. 

It  follows,  therefore,  that  the  order  appealed  from 
must  be  affirmed,  with  costs. 

Hall,  J.,  concurred. 


Estate  of  MALLON,  Deceased. 

Sukrogate's  Court,  Kings  County,  December,  1887. 

§  266Y. 

Letters  of  administration — Wlien  modified  security  not  taken  and  limited 
letters  not  issued. 

The  provisions  of  the  Code  of  Civil  Procedure,  §  2667 — authorizing 
limited  letters  of  administration  and  the  acceptance  of  modified 
seciu-ity — relate  only  to  a  case  in  which  there  is  a  right  of  action 
gi-anted  by  a  speoial  provision  of  law,  and  not  to  one  in  which  there 
is  an  ordinary  claim  or  debt  due  an  intestate, — as  e.  g.,  a  claim  for 
salary  which  is  disputed. 

(Decided  December  31,  1887.) 

Application  for  letters  of  administration  and  that 
modified  security  be  taken. 

The  opinion  states  sufficient  facts. 

Petition  in  person  for  application. 

LoTT,  Surr. — This  is  an  application  for  letters  of  ad- 
ministration on  the  estate  of  said  deceased.  The  petition 
recites  that  the  deceased  was  a  resident  of  the  city  of 
i^rooldyn  at  the  time  of  his  death,  and  that  the  assets 
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consist  only  of  a  claim  for  salary,  wliich  is  disputed,  and-' 
tlie  petitioner  prays  for  letters,  and  that  modified  security 
be  taken,  as  it  is  impracticable  to  give  a  bond  sufficient  to 
cover  the  probable  amount  to  be  recoveretl ;  and  that 
modified  security  be  given  and  letters  issue  limited  to  the 
prosecution  of  such  claim,  but  restrain^ig  the  petitioner 
from  a  compromise  of  such  claim,  and  the  enforcement 
of  any  judginjsnt  recovered  thereon. 

I  llnd,  upon  examination  of  section  2607  of  the  Code, 
that  it  was  the  intention  of  the  Legislature  that  the  section 
relate  only  to  a  right  of  action  granted  by  a  special  pro- 
vision of  law,  and  not  to  an  ordinary  claim,  or  debts  due 
an  iiitestate. 

Motion  denied  as  to  modified  security. 


SIMPSOIs^  KT  AL.  V.  ROWAN. 

Superior  Court  of  the  City    of   Xew   York,   Special 
Term,  September,  1887.     • 

§§  3251,  825G. 

C5wfe — Wlien  expense  of  commisgion  to  take  the  testimony  of  party  and 
witnesses  may  be  taxed. —  What  term  fees  taxable  mfrst  dejmrttnent.- 

Where  a  commission  was  issued   to  take  the  testimony  of  .he  plaintin  ' 
in  an  action  and  of  other  witnesses  residing  wilhout  the  Slate  ;  the 
c  ot  il  (Kcf  is  iBxflblc  ns  a  difljursement  in  .te  atticn. 

Delcomyn  v  Chamberlain  (39  N,  T.  Super.  [7  /.  &  8.]  S59),  distin- 
guifhed. 

Term  fees  may  oe  taxed  in  the  first  judicial  district  for  terms  during 
which  the  ca.se  is  on  the  calendar  of  the  court,  Although  it  is  not 
reached  during  those  terms. 

Where  it  was  agreed  between  the  parties  to  an  action  that  a  commission 
should  is.sue  to  take  the  testimony  of  one  of  the  narties  and  ol  wit- 
nesses without  the  State,  and  that  such  vtiptilation  should  act  as  a 
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Btay,  and  thereafter,  but  before  the  stipulation  was  reduced  to  writing 
and  signed,  the  plaintiff  gave  notice  of  trial  and  the  case,  when 
reached  upon  the  calendar,  wa*  put  off  for  the  reason  that  such  com- 
mission had  not  been  returned, — Held,  that  the  pia,iutiff,  upon  an 
oll'ir  of  juljmsnt  being  made  and  accepted  after  the  return  ofthi^ 
commission,  was  entitled  to  tax  term  fcts  for  the  teims  the  case  was 
upon  Ihe  calendar. 
(Decided  December  33,  1887  ) 

Motion  by  defendant  for  a  new  taxation  of  costs. 

This  action  was  brought  by  tlie  plaintiffs,  who  are 
attorneys  residing  at  San  Antonio,  Texas,  to  recover  for 
professional  services  rendered  by  them  to  defendant,  who 
is  also  an  attorney,  alleged  to  be  of  +he  value  of  $1,000. 
The  answer  took  issue  as  to  the  value  of  the  services,  and 
also  alleged  payment.  Shortly  after  the  joining' of ^ 
issue,  and  bafora  the  case  was  noticed  for  trial  or  a  noto 
of  issue  had  been  filed,  it  was  agreed  between  the  parties 
that  an  order  should  be  entered  directing  that  a  commiis^" 
sion  issue  to  take  the  testimony  of  the  plaintifis  and  of  all 
the  witnesses  in  Texas ;  and  that,  pending  the  execution 
of  such  commission,  proceedings  in  the  action  should  be 
stayed. 

Some  time  after  the  agreement  was  made,  but 
before  it  was  reduced  to  writing,  the  plaintiffs'  attorney 
served  a  notice  for  trial  for  the  April,  18S7,  term,  and  filed 
a  note  of  'utii>  ;  on  April  20,  the  stipulation  that  the  com- 
mission should  issue  was  signed  by  the  parties,  and  it  Avas 
thereafter  duly  issued ;  the  commission  was  returned  on 
October  15,  1887,  and  thereafter  the  defendants  noticed 
the  cai5e  for  trial.  In  October,  prior  to  the  return  of  the 
commission,  the  case  appeared  on  the  calendar  of  the 
clerk  of  the  court,  and  was,  because  of  the  non-return  of 
such  commission,  marked,  '•  off."  Thereafter,  the  defend- 
ant offered  to  allow  judgment  in  favor  of  th 6  plaintiffs  to 
thi3  amount  of  $200  and  costs,  and  the  plaintiffs  accepted 
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Buch  offer  and  served  a  bill  of  costs  with  a  notice  of 
adjustment  in  which  was  included  the  costs  of  executing 
the  commission  and  also  term  fees  for  the  terms  the  case 
was  upon  the  calendar,  excluding  the  term  during  which 
the  offer  of  judgment  was  made  and  accepted;  the 
defendant's  attorney  appeared  before  the  clerk  and  objected 
to  these  two  items,  and  the  clerk  overruled  the  objection, 
and  the  defendant  took  an  exception,  and  thereafter  made 
this  motion. 

DavzdJV.  Rowan,  defendant  in  person,  for  the  motion. 

Parrish  (&  Pendleton,  for  plaintiffs,  opposed. 

Truax,  J. — The  plaintiff  in  Delcomyn  v.  Chamberlain 
(39  N.  Y.  Super.  [7  J.  <&  S.']  359)  was  the  only  person 
examined;  here  others  than  plaintiff  were  examined.  It 
has  always  been  the  practice  in  this  district  to  tax  term 
fees  when  the  case  is  on  the  general  calendar,  although 
as  a  matter  of  fact  it  is  not  reached  during  the  term.* 

The  clerk  is  sustained  :  no  costs. 

*  The  following  case  bears  on  this  question. 

ELLSWORTH  r.  PARKES. 

SOPREMB    CoiTRT,    SECOND    DEPARTMENT,  KiNGS    CoUNTY,     SPECIAi 

Term,  November,  1887. 

§3251. 
Costs —  What  term  taxable. 

Where  an  action  was  noticed  for  trial  at  the  October  circuit  in  Kings 
county,  and  a  note  of  issue  filed  and  the  case  was  tried  on  November 
23;  a  new  circuit  having  commenced  on  November  14, — Held, 
that  the  party  succeeding  on  the  trial  was  entitled  to  tax  one  term 
fee., 

(Decided  November  30,  1887). 

Motion  by  defendant  for  a  new  taxation  of  costs. 

Thisaction  was  brought  to  recover  on  a  claim  for  com  missions  for  the 
•ellmg  sash,  doors,  blinds,  etc.     Issue  was  joined  May  16,  1887,  and 
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PEOPLE  ex  rel.  CRANE  v.  GRANT,  Sheriff,  etc. 
Supreme  Couet,  First  Department,  Special  Term,  Janu- 

.       ARY,    1888. 

§572. 

Discharge  from  imprkonmeni — When  rrfussd,  although  execution  agaiTisl 
the  person  not  issued  within  ten  days  after  the  return  of 
execution  against  the  property. 

Where  an  execution  against  the  property  was  issued  on  June  4,  and 
returned  nulla  bona  June  34,  and  it  appeared  that  the  plaintiff 
therein  had  no  knowledge  of  its  return  until  July  20,  when  she 
promptly  issued  execution  against  the  person, — Held,  that  reasonable 
cause  was  established  for  refusing  an  application  for  a  supersedeas 

the  cause  was  thereafter  duly  noticed  for  trial  at  the  circuit  in  Kings 
County  commencing  October  3,  1887.  A  note  of  issue  for  that  term  was 
duly  filed  and  the  case  placed  upon  the  general  calendar  of  the  court, 
but  it  did  not  appear  on  the  day  calendar  until  November  18,  and  was 
tried  on  November  23,  resulting  in  a  verdict  in  favor  of  the  plaintiff 
for  $19.93.  A  new  circuit  commenced  in  that  county  on  November  14, 
nnd  the  case  would  have  been  reached  in  its  regular  order  upon  the 
calendar  before  that  day  if  the  parties  had  not  stipulated  that  the 
trial  should  be  adjourned ;  this  the  attorneys  for  the  respective 
parties  did  for  their  own  convenience,  tiling  a  written  stipulation  to 
that  effect  with  the  clerk  of  the  court.  The  defendant's  attorney 
served  a  bill  of  costs  with  notice  of  adjustment  in  which  was  included 
two  term  fees  of  f  10  each  ;  at  the  time  the  bill  was  presented  to  the 
clerk  for  taxation  (November  30),  the  plaintiff's  attorney  objected  to 
these  two  term  fees,  aad  the  clerk  disallowed  the  same.  The  attorneys 
thereupon  forthwith  appeared  before  the  justice  presiding  at  the 
special  term  in  Kings  county  and  submitted  the  question  arising  upon 
Hiich  ruling  to  hiia. 

I,  L,  Sink,  for  defendant  and  motion. 

My.  Huffman  Browne,  for  plaintiff,  opposed. 

BjLKTiiETT,  J. — One  term  fee  should  be  allowed. 
Vol.  Xni.— 14. 
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of  the  execution  against  the  person,  on  the  ground  that  it  was  not 
issued  within  ten  days  after  the  return  of  the  execution  against  the 
property  ;  that  if  reasonable  cause  is  shown,  the  court  is  not  bound 
to  grant  an  application  for  a  supersedeas  in  such  a  case.* 

Ryan  v.  Crane  (12  JV.  Y.  Civ.  Fro.  431),  approved ;  De  Silva  v.  Holden 
(11  Id.  405),  followed. 

The  amendment  of  section  572  of  the  Code  of  Civil  Procedure  by  Laws 
of  1886,  chapter  672, —  providing  that  if  a  plainlili  issue  execvitiou 
against  the  person  of  the  defendant  within  ten  days  after  the  return 
of  an  execution  against  the  property  in  certain  cases,  the  defendant 
must,  upon  his  application,  be  discharged  from  custody,  if  he  has 
already  been  taken  under  a  mandate  against  him  ;  in  such  action  it  is 
not  incumbent  upon  the  court  in  such  case  to  discharge  the  prisoner, 
where  more  than  ten  days  has  intervened  between  the  issue  of  the 
execution  of  the  person  and  the  return  of  the  execution  against  the 
property  ;  a  reasonable  construction  of  the  statute  contemplates  some 
failure  of  vigilance  or  want  of  order  on  the  part  of  the  plaintiff, 
within  ten  days  after  the  return  of  the  execution  against  the  prop- 
erty. 

The  word  "neglect,"  in  section  572  of  the  Code  of  Civil  Procedure,  as 
amended  by  laws  of  1888,  chapter  672,  is  used  in  its  strict  legal  sense, 
».  c,  synonymous  with  "negligence," — and  mesins  the  omission  of 
care  and  diligence  ;  the  omission  of  that  degree  of  care  which  a  man 
of  any  prudence  takes  in  his  own  concerns. 

Where  a  defendant  in  an  action  moves  for  a  supersedeas  of  an  execution 
against  his  person  on  the  ground  that  it  was  not  issued  within 
ten  days  of  a  return  of  an  execution  against  his  property,  and  the 
application  was  denied,  his  remedy,  if  the  order  entered  is  erroneous, 
is  to  appeal  therefrom,  and  not  by  an  application  to  be  discharged  on 
habeas  corpus. 

Where  a  return  of  habeas  corpus  shows  that  the  prisoner  is  detained 
by  a  writ  made  in  an  action  of  which  the  court  confessedly  had  juris- 
diction, the  writ  should  be  dismissed  and  the  prisoner  remanded. 

(DeeCded  January  5, 1888.) 

Application  upon  the  return  of  a  writ  of  habeas  Cf)r- 
pus  for  the  discharge  of  the  relator  from  imprisonment. 

The  respondent,  Ryan,  recovered  a  judgment  for  the  sum 
of  $10,307.10  in  an  action  in  the  city  court  of  Xew  York 

*  See  Ryan  «.  Crane,  12  IT.  T.  Civ.  Pro.  431,  and  cases  there  cited  in 
foot-note. 
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for  damages  for  a  breach  of  promise  to  marrj,  which  was 
entered  June  4,  1887-  On  the  same  day,  execution  against 
the  property  of  the  defendant  was  duly  issued,  to  the 
sheriff  of  the  city  and  county  of  New  York,  who  returne<l 
it  on  June  24,  1887,  nulla  bona.  On  July  20,  an  execution 
against  the  person  of  the  said  relator  herein  was  duly  issued 
in  said  action,  under  which  he  was  on  August  12  arrested 
and  imprisoned.  He  thereupon  moved,  in  the  city  court 
in  the  action  in  which  the  execution  was  issued,  for  a 
supersedeas  discharging  him  from  the  custody  of  the 
sheriff,  and  hi^  motion  was  denied,  after  hearing,  without 
costs.  Vide  the  opinion  of  the  special  term  of  the  city 
court,  reported  sub  nom.  Ryan  v.  Crane,  12  iV.  Y.  Civ, 
Fro.  431. 

Thereafter  the  relator  procured  the  granting  of  the 
habeas  corpus  upon  which  this  application  was  made. 

Other  facts  appear  in  the  opinion. 

Hart  &  Price,  for  relator  and  application. 
Charles  Steclder,  for  respondent,  Ryan,  opposed. 
Cockran  <&  Clark,  for  the  sheriff. 

Lawrence,  J. — The  learned  justice  of  the  city  court, 
upon  the  application  for  a  supersedeas,  held,  that  as  it 
appeared  that  the  execution  which  was  issued  on  June 
4,  was  returned  on  June,  24,  1887,  and  as  it  further 
appeared  that  the  plaintiff  had  no  knowledge  of  the 
return  made  by  the  sheriff  until  July  20,  when  she 
promptly  issued  execution  against  the  person,  reasonable 
cause  was  established  why  the  application  for  a  super- 
sedeas should  not  be  granted. 

It  further  appears,  by  the  return  to  this  writ,  that  an 
order  was  duly  entered  denying  the  motion  for  a  super- 
sedeas, and  that  no  appeal  was  taken  from  said  order. 

It  was  held,  under  the  old  Code,  that  a  mere  omissioil 
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to  issue  execution  against  the  person  within  the  time  hm- 
ited  did  not  constitute  the  condition  upon  which  the  exer- 
cise of  the  power  to  discharge  an  imprisoned  debtor  from 
custody  depended ;  and  that,  to  warrant  the  invocation  of 
such  |X)wer,  or  its  interposition,  there  must  have  been  a 
neghgent  omission  to  issue  such  execution  (Kew  York 
Guaranty,  &c.  Co.  v.  Gleason,  53  IIow.  Pr,  122). 

It  was  also  held,  under  the  provisions  of  2  Revised 
Statutes,  556,  §  36,  that  the  ]>laintiff's  ignorance  of  the  fact 
that  the  defendant  had  been  surrendered  by  his  bail  Avas 
"  good  cause,"  within  the  meaning  of  the  statute,  against 
the  discharge  of  the  defendant  from  custody  on  account  of 
the  plaintiffs  neglect  to  charge  him  in  execution  within 
tliree  months  after  such  surrender  (Desisles  v.  Chne,  4 
Eobt.  645).  In  that  case,  Chief  Justice  Robertson  states 
that  even  under  the  act  of  1813,  p.  353,  §  12,  which  was 
peremptory  in  its  terms  (as  in  §  572  of  the  Code  as 
amended),  it  was  held  tliat  the  issuing  of  a  ca.  sa.  before 
the  hearing  of  the  application  was  an  answer  to  it,  and 
that  the  ground  upon  which  such  decisions  were  placed 
was,  that  the  object  of  the  statute  was  to  compel  the  plaint- 
iff to  elect  whether  be  would  look  to  the  body  or  the 
goods  of  the  defendant,  and,  having  made  his  election,  his 
right  to  a  supersedeas  w^as  gone. 

In  this  case,  it  is  conceded  that  the  execution  was  issued 
before  the  supersedeas  was  moved  for,  and  whether  the 
old  practice  authorizing  a  re,fusal  of  the  supersedeas,  where 
the  execution  issued  after  the  service  of  the  motion  papers 
but  before  the  hearing,  has  been  abolished  by  the  Code  of 
Civil  Procedure  need  not  be  considered  (Watt  v.  Healy,  22 
Hun,  491). 

I  am,  however,  of  the  opinion  that  under  the  Code  as 
amended  by  the  6th  section  of  chapter  672  of  the  Laws  of 
1886,  it  is  not  incumbent  upon  the  court  in  every  case  to 
discharge  "the  defendant  from  arrest  when  the  period  of 
ten  days  has  intervened  between  the  return  of  the  execu- 
tion against  the  property  and  the  issuing  of  execution 
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against  the  person.  If  the  proper  construction  of  the 
statute  is  that  contended  for  bj  the  petitioner's  counsel,  if 
the  execution  against  the  property  should,  without  the 
knowledge  of  the  defendant,  be  returned  within  twenty- 
four  hours  after  it  was  issued,  the  plaintiff  would  lose  his 
right  to  hold  the  body  of  the  defendant  if  he  omitted  to 
issue  execution  against  the  person  within  ten  days  after 
such  return.  It  seems  to  me  to  be  the  more  reasonable 
construction  of  the  statute  that  the  legislature  contem- 
plated some  failure  of  vigilance  or  want  of  care  on  the 
part  of  the  plaintiff  within  the  ten  days,  and  not  a  mere 
omission  to  ascertain  whether  the  sheriff  has  returned  the 
execution  before  the  expiration  of  the  sixty  days  allowed 
by  law.  The  word  "  neglect "  is,  I  think,  used  in  the  stat^ 
ute  in  its  strict  legal  sense,  i.  e.,  as  synonymous  with  "  neg- 
ligence," which  is  defined  to  be  "  the  omission  of  care  or 
diligence  ;"  "  the  omission  of  that  degree  of  care  which 
a  man  of  common  prudence  takes  of  his  own  concerns  " 
(2  BurrilVs  Law  Dictionary^  tit.  ^'Keglect  and  Negli- 
gence;" Story  on  Bailments^  §  IT;    2  Stephens  Coin.  131), 

It  certainly  cannot  be  said  that  the  plaintiff  \vas  guilty 
of  want  of  ordinary  care,  or  of  that  care  which  a  man  of 
common  pnidence  takes  in  his  own  concerns,  in  not  ascer- 
taining that  the  sheriff  had  returned  an  execution  against 
the  defendant's  property  on  June  24,  which  had  been 
issued  on  the  4th,  or  only  twenty  days  prior  thereto,  when 
by  the  Code  the  sheriff  is  entitled  to  the  full  sixty  days 
within  which  to  make  the  return  {Code  Civ.  Pro.  §1366; 
De  Silva  v.  Ilolden,  1\  JST.  Y.  Civ.  Pro.  405). 

And  although  the  sheriff  would  be  justified  in  return- 
ing an  execution  before  it  runs  out,  if  he  has  made  a  fair 
and  honest  effort  to  determine  whether  the  defendant  has 
any  property  on  which  he  could  levy  and  could  find 
none,  it  is  not  so  customary  for  the  sheriff  to  avail  himself 
of  this  right  as  to  render  a  plaintiff  guilty  of  neglect  in 
not  ascertaining  whether  such  right  had  been  exercised 
(Cross  «.  Williams,  12  WeeMy  Dig.  426).     This  construe- 
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tion  is  entirely  harmonious  with  all  the  previous  statutes 
in  relation  to  the  granting  of  supersedeas,  and  is  just  and 
fair  both  to  the  plaintiff  and  defendant.  And  in  this 
particular  instance,  no  lengthening  of  the  time  within 
which  the  defendant's  liability  to  be  taken  into  custody 
results,  because  it  appears  that  the  execution  against  the 
person  was  issued  long  before  the  sixty  days  allowed  for 
the  returning  of  the  execution  against  the  property  had 
expired. 

I  am,  however,  strongly  inclined  to  the  opinion  that 
the  words  used  near  the  end  of  the  amendment  to  section 
572  of  the  Code,  to  wit:  "Unless  reasonable  cause  is 
shown  why  the  application  should  not  be  granted,'* 
qualify  all  of  the  preceding  portions  of  the  section,  and 
are  not  limited  to  cases  where  the  mandate  has  not  been 
executed,  and  that  tlie  learned  chief  justice  of  the  city 
court  was  right  in  holding  that  if  reasonable  cause  is 
shown  against  it,  the  court  is  not  bound  to  grant  the  appli- 
cation, and  also  that  he  was  right  in  his  conclusion  that 
such  reasonable  cause  appeared  in  this  case  (De  Silva  v. 
H olden,  11  jV.  Y.  Civ.  Pro.  405).  Furthermore,  as  the 
defendant  has  made  his  application  to  the  city  court,  I 
think  that  his  remedy  is  by  appeal  from  the  order  refus- 
ing the  supersedeas,  and  not  by  an  apphcation  to  be  dis- 
charged on  habeas  corpus. 

Again,  the  return  shows  that  the  prisoner  is  detained 
by  virtue  of  an  execution  issued  upon  a  Judgment  of  a 
court,  made  in  an  action  of  whicli  the  court  confessedly 
luwl  jurisdiction  (see  Code  Civ.  Pro.  %  2032). 

For  these  reasons,  I  am  of  the  opinion  that  the  writ 
umst  be  dismissed  and  the  prisoner  Temanded. 


CIYIL  PROCEDURE  REPORTS.  21i 


Clark  V.  Mosher. 


CLARK,  Respondent,  v.  MOSHER,  as  Administkatoe, 
ETC.,  Appellant. 

CouKT  OF  Appeals,  Octobek,  1887. 

§§820,971. 

Interpleader —  Wfien  ordered  on  motion,  cJianges  action  at  law  to  one  m 

equity. — Court  may  disregard  findings  of  the  jury  in  an 

equitable  action. 

lu  an  equitable  action,  triable  by  the  court,  the  trial  judge  may  im- 
paunel  a  jury  aud  submit  to  it  a  single  question  of  fact  to  b« 
answered  in  the  affirmative  or  negative,  and  it  has  also  jwwer  to 
disregard  tlie  tindings  of  the  jury  on  the  question  thus  submitted, 
aud  to  find  the  facts  the  contrary  way,  and  a  judgment  entered 
pursuant  to  iis  findings  and  conclusions  is  regular. 

Where,  in  an  action  at  law  upon  a  policy  of  insurance,  a  third  person 
was,  upon  the  motion  of  the  defendant,  interpleaded  in  its  place,  and 
the  money  in  controversy  paid  by  the  original  defendant  into  court, 
— Held,  that  the  action  was  thereby  changed  from  one  legal  in  it* 
nature  to  an  equitable  suit  and  was  properly  tried  as  an  action  in 
equity  ;  that  no  right  of  trial  by  jury  existed  in  such  case,  aud  the 
court  properly  submitted  a  specific  question  of  fact  to  the  jury  and 
afterwards  disregarded  it  and  directed  judgment  according  to  his 
own  findings  and  conclusions. 

{Decided  October  11,  18d7.) 

Appeal  by  defendant  from  judgment  of  the  General 
term  of  the  supreme  court  in  the  third  department  re- 
A'ersing  an  order  of  the  special  term,  setting  aside  a  ver- 
dict of  the  jury  and  directing  judgment  in  favor  of  th« 
defendant. 

This  action  was  originally  brought  against  a  life  insur- 
ance company  to  recover  moneys  due  on  a  policy  of  insur- 
ance on  the  life  of  tlie  deceased  husband  of  the  plaintiff. 
The  company,  averring  that  C.  A.  Mosher  claimed  th» 
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money,  and  that  it  had  no  knowledge  as  to  the  respective 
rights  of  the  parties,  obtained  an  order  under  the  Code  of 
Civil  Procedure,  §  820,  allowing  it  to  deposit  the  amount 
due  on  the  policy,  subject  to  the  order  of  the  court,  and 
interpleading  said  Mosher  as  a  party  defendant  in  its 
place.  Thereai*ter,  C.  A.  Mosher  died,  and  A.  Mosher  was 
appointed  his  administrator,  and  the  action  was  revived 
against  him  as  such.  On  the  trial,  the  court  submitted  a 
question  of  fact  to  the  jury,  and  the  jury  answered  the 
question  affirmatively.  The  defendant  moved  to  set  aside 
•uch  verdict  and  that  the  fact  be  found  in  the  negative, 
and  the  court  granted  the  .motion  and  rendered  judg- 
ment in  the  defendant's  favor.  The  plaintiff  appealed 
from  the  order  thereupon  entered  to  the  general  term  of 
the  supreme  court  in  the  third  department,  which 
reversed  such  order. 

iT.  C.  Moak,  for  defendant-appellant. 

£.  Countrijman,  for  plaintiff-respondent. 

Rapallo,  J. — If  the  counsel  for  defendant  was  riffht 
in  the  position  which  he  took  at  the  circuit, — that  this  was 
an  equity  case  triable  by  the  court, — the  practice  adopted 
by  the  trial  judge  in  impaneling  a  jury  and  submitting  to 
it  a  single  question  of  fact  to  be  answered  in  the  affirma- 
tive or  negative  was  correct.  The  judge  was  also  right 
in  holding  that  he  had  the  power  to  disregard  the  finding 
of  the  jury  on  the  question  thus  submitted,  and  to  find 
the  fact  the  contrary  way,  and  the  judgment  for  the 
defendant  entered  pursuant  to  his  findings  and  conclusions 
was  regular  (Carroll  v.  Deimel,  95  N.  Y.  252).  The 
court  at  general  term  held,  on  the  motion  to  set  aside 
that  judgment,  that  the  action  was  one  at  law,  for  the 
.recovery  of  money  only,  in  Avhich  the  plaintiff  was 
entitled  to  a  trial  ])y  jury ;  that  the  judge  consequently 
had  no  power  to  disregard  the  verdict  and  substitute  hi« 
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own  findings,  and  that  the  judgment  entered  thereon  was 
irregular. 

We  are  of  the  opinion  that  the  trial  judge  was  right 
in  holding,  as  claimed  by  the  defendant,  that  the  action 
was  of  an  equitable  nature  and  triable  by  the  court.  The 
plaintiff  had  no  right  of  action  at  law  against  the  defend- 
ant, and  did  not  seek  to  recover  any  money  from  him. 
The  money  in  controversy  was  m  court,  having  been  paid 
into  court  by  a  third  party — the  Phoenix  Mutual  Life  Insur- 
ance Company — under  an  order  made  on  the  application  of 
that  company  pursuant  to  section  820  of  the  Code.  The 
plaintiff  had  brought  an  action  at  law  against  the  com- 
pany upon  a  policy  of  insurance,  and  the  company, 
admitting  its  liability  on  the  policy,  set  up  that  the  de- 
fendant's-intestate  also  claimed  the  amount  of  the  policy, 
and  by  this  proceedirg,  in  the  nature  of  a  bill  of  inter- 
pleader, on  payment  of  the  fund  into  court,  the  plaintiff 
was  required  to  substitute  the  defendant's  intestate  as 
defendant,  and  the  object  of  this  action  was  to  determine 
the  conflicting  claims  of  the  plaintiff  and  the  defendant 
to  the  fund  in  court.  J^either  party  had  any  right  of 
action  at  law  against  the  other;  but  by  this  equitable 
proceeding,  authorized  by  the  Code,  the  insurance  com- 
pany, against  whom  both  claimed  a  legal  cause  of  action, 
was  discharged,  and  they  were  brought  together  to  litigate 
the  question  which  of  them  had  the  better  right  to  the 
fund  in  controversy.  No  right  of  trial  by  jury  ever  ex- 
isted in  such  a  case. 

The  order  of  the  general  term  should  be  reversed,  and 
that  of  the  special  term  affirmed,  with  costs. 

All  concurred,  except  Peckham,  J.,  not  sitting. 
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MOREWOOD  ET  AL.  V.  CURTIS  ei-  al. 

Supreme  Court,  First  Department,  I^ew  York  County, 
Special  Term,  December,  1887. 

§  688. 
Attachment —  Undertaking  to  procure  discharge  of  property  levied  on  under. 

Where  the  defendants  in  an  action  to  procure  the  discharge  of  an  attach- 
ment levied  upon  property  belonging  to  them,  executed  an  under- 
taking for  f  310,  the  amount  of  the  plaintiil's  demand,  excluding 
costs  and  interest,  and  it  appeared  that  the  property  »ttachcd  was 
suflBcient  to  secure  such  demand,  with  interest  and  costs, — Held,  that 
the  court  had  power  to  require  an  undertaking  for  a  larger  amount; 
that  an  undertaking  should  be  given  sufficient  to  cover  the  amount  of 
the  claim  and  all  possible  interest  and  costs. 

(Decided  December  27.  1887  ) 

Motion  by  plaintiffs  that  the  defendants  be  required  to 
give  an  increased  undertaking  in  place  of  one  given  to 
secure  the  discharge  of  an  attachment  upon  the  defend- 
ant's property. 

The  plaintiff  sued  to  recover  the  sum  of  $310  and 
interest  and  costs,  and  procured  an  attachment  to  be  levied 
upon  ])roperty  of  the  defendants  worth  more  than  enough 
to  secure  the  same.  The  defendants,  to  secure  the  dis- 
charge of  said  attachment,  executed  an  undertaking  in  the 
sum  of  $310,  and  the  plaintiffs  thereupon  made  this  motion. 

Martin  <&  Smith,  for  plaintiffs  and  motion. 

Frank  E.  Blaclcwell,  for  defendants,  opposed. 

Lawrence,  J. — Section  688  of  the  Code  provides  that 
the  defendant,  upon  making  an  application  for  the  dis 
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charge  of  an  attachment,  "  must  give  an  undertaking,  with 
at  least  two  sufficient  sureties,  to  the  effect  that  he  will,  on 
demand,  pay  to  the  plaintiff  the  amount  of  any  judgment 
which  may  be  recovered  in  the  action  against  him,  not 
exceeding  a  sum  specified  in  the  undertaking,  with  inter- 
est. The  sum  so  specified  must  be  at  least  equal  to  the 
amount  of  the  plaintiff's  demand,  as  specified  in  his  affi- 
davit; or,  at  the  option  of  the  defendant,  equal  to  the 
appraised  value,  according  to  the  inventory  of  the  property 
attached;  or,  if  the  application  is  to  discharge  the  attach- 
ment,  as  to  a  part  only  of  the  property  attached,  to  the 
appraised  value  of  that  portion." 

The  objection  which  is  taken  to  the  undertaking  in 
this  case  is  that  it  is  only  in  a  sum  equal  to  the  plaintiff's 
demand,  and  it  is  claimed  that  it  should  be  large  enough 
to  cover  the  interest  and  costs  upon  that  claim  in  case 
the  plaintiff  should  obtain  a  judgment.  It  is  clearly 
within  the  power  of  the  court  to  increase  the  undertaking, 
and,  as  the  plaintiff's  counsel  stated  on  the  argument  that 
the  sheriff  had  attached  property  fully  suificient  to  cover 
the  plaintiff's  claim  with  all  possible  interest  and  costs,  I 
think  that  an  undertaking  for  a  greater  sura,  to  be  deter- 
mined on  the  settlement  of  the  order,  should  be  directed 
to  be  given.* 

*  Upon,  the  settlement  of  the  order  directed  by  the  above  opinion  to 
])e  made,  the  court  required  an  undertaking  in  the  sum  of  $500. 
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GUIBERT  '0.  SAUNDERS  et  al. 

SuPEEME  Court,  First  Department,  New  York  County, 
Special  Term,  December,  188Y. 

§§  1331,  1352. 

Appeal — Seeuritt/  to  stay — When  judgment  is  interlocutory  and  not  final. 

Where  in  an  action  to  declare  the  title  to  certain  real  property  to  be  held 
in  trust  for  the  plaintiff  and  some  of  the  defendants  and  for  a  judg- 
ment directing  an  account  of  the  rents,  issues  and  profits,  and  that  a 
lease  of  the  premises  in  question  be  sold,  a  judgment  was  entered 
directing  an  accounting  and  a  sale  of  certain  of  the  premises, — Held, 
that  the  judgment  was  an  interlocutory  and  not  a  linal  one  ;  that  the 
granting  of  a  stay  and  the  security  to  be  given  as  a  condition  thereof 
was  in  the  discretion  of  the  court. 

(Decided  December  27,  1887.) 

Application  upon  return  of  order  to  show  cause  for  an 
order  fixing  a  sura  in  which  the  defendants  Whiteman 
may  give  security  to  stay  proceedings  on  appeal  herein. 


This  action  was  brought  to  adjudge  that  the  defend- 
ants Whiteman  lield  tlie  title  to  certain  real  estate  in  trust 
for  the  plaintiff  and  some  of  the  defendants;  that  they 
account  for  the  rents,  issues  and  profits,  and  that  the  lease 
of  the  premises  in  question  be  sold.  Judgment  was  given 
in  favor  of  the  ])laintiff  against  the  said  defendants  by  J  us. 
tice  Lawrence  in  accordance  with  the  praj'er  of  the  com- 
plaint, after  trial  before  him  at  special  term,  and  an 
appeal  taken  to  the  general  term  of  this  court,  and  said 
judgment  reversed  on  the  rejection  of  certain  evidence 
and  a  new  trial  ordered.  The  second  trial  Avas  had  before 
Justice  Patterson,  and  again  judgment  entered  in  favor  of 
the  plaintiff  against  the  defendant  Whiteman,  decreeing, 
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among  other  things,  an  accounting  and  that  said  premises 
be  sold.  An  appeal  has  been  taken  oy  the  defendants 
Whiteman  to  the  general  terra  of  tliis  court.  The  attornc}^ 
for  said  defendant  makes  affidavit  that  he  believes  that  the 
general  term  did  not  on  the  first  appeal  examine  all  the 
points  raised,  and  that,  if  they  decline  to  examine  them  on 
this  appeal  or  give  a  decision  in  favor  of  the  plaintiif,  he 
intends  to  go  to  the  court  of  appeals,  and  believes  that,  in 
so  far  as  the  judgment  orders  a  sale  of  the  real  estate  in 
question  it  is  a  final  judgment  and  appealable  to  the  court 
of  appeals ;  that  the  case  on  appeal  lierein  has  been  settled 
and  is  ready  for  the  printer,  and  said  defendant  expects  to 
get  ready  in  time  to  have  the  appeal  taken  herein  to  the 
general  term  of  this  court  argued  in  January,  the  next 
term  thereof. 

Elliott  Williams,  for  defendant  and  motion. 

Robert  S.  Rudd,  for  plaintiff,  opposed. 

Laweence,  J. — The  judgment  in  this  case  is  an  inter- 
locutory and  not  a  final  one  (King  v.  Barnes,  Court  of 
Appeals  30  Alh.  L.  J.  490,  491).  Sections  1331  and  1352 
of  the  Code  of  Civil  Procedure  apply  to  appeals  from  final 
judgments  and  the  security  to  be  given  thereon.  The 
security  to  be  given  in  this  case  is  to  be  determined  under 
the  provision  of  section  1351  of  the  Code,  which  permits 
the  court  to  make  an  order  in  its  discretion  directing  a 
stay,  and  authorizes  the  court  from  time  to  time  to  modify 
such  order  upon  such  terms  as  to  security  or  otherwise  as 
justice  requires. 

Under  that  section,  I  shall  grant  a  stay  of  that  portion 
of  the  judgment  which  directs  the  sale  of  the  premises, 
but  the  proceedings  on  the  accounting  must  go  on.  The 
security  to  be  given  as  a  condition  on  granting  the  stay, 
will  be  an  undertaking  in  the  usual  form  in  the  sum  of 
$2,000. 
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WAIITWHIGHT,  Judgment-creditor,  v.  TIFFINY, 

J  UDGMENT-DEBTOR. 

In  re  Examination  of  THE  TIFFINY  CHEMICAL 
COMPANY. 

City  Court  of  New  York,  Special  Term,  December,  1887. 

§  2432  et  seq.,  2441. 

Supplementary  proceedings — Examination  of  domestic  corporation  as  a 
third  person — Production  of  books,  etc. 

In  a  proceeding  supplementary  Xo  execution  taken  against  a  domestic 
corporation  on  the  ground  that  it  has  property  of  the  judgment  debtor, 
the  production  of  the  boolis  of  the  corporation  can  be  obtained,  if 
necessary,  by  the  service  of  a  subpoena  duces  tecum  on  the  officer  of 
the  corporation  having  power  to  comply  with  its  mandates  ;  but 
their  production  cannot  be  secured  by  the  service  of  such  a  subpoena 
on  a  mere  employee  having  custody  of  the  books  as  such,  but  he  ifl 
not  an  officer,  trustee,  director  or  stockholder  of  the  corporation  and 
who  hiis  no  control  thereof. 

{Bedded  December  17,  1887.) 

Motion  to  vacate  order  for  the  examination  of  the 
Tiffiny  Chemical  Company  as  a  third  party,  and  directing 
Walter  C.  Tifflny,  as  manager  thereof,  to  produce  the  books 
of  the  corporation. 

The  plaintiff,  Wainwright,  having  recovered  a  judg- 
ment against  the  defendant,  Walter  C.  Tiffiny,  procured 
an  order  for  the  examination  of  the  Tiffiny  Chemical  Com- 
pany as  a  third  parson  having  property  of  the  judgment 
debtor  in  proceedings  supplementary  to  execution,  which 
order  was  directed  to  Walter  C.  Tiffiny,  who  was  alleged 
to  be  the  mana  er  of  tlie  corporation,  and  who  was  directed 
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thereby  to  produce  certain  books  of  the  corporation. 
The  said  Walter  C.  Tiffiny  appeared  by  counsel  on  the 
return  of  the  order,  and, — upon  an  affidavit  stating  that  he 
was  not  an  officer,  trustee,  director  or  stockholder  of  the 
corporation,  but  a  mere  employee  ;  that  the  books  of  the 
corporation,  while  in  his  custody,  were  not  under  his  con- 
trol, but  were  under  the  control  of  W.  Stanley  Camp,  the 
treasurer  of  the  corporation,  and  Daniel  D.  Shei-man,  the 
secretary  thereof ;  and  that  he  was  not  the  book-keeper 
of  the  corporation ;  that  his  duties  as  such  employee  were 
solely  the  general  superintendence  of  the  sales,  collections, 
employees,  manuftictures  and  analytical  chemical  work 
of  the  said  Tiffiny  Chemical  Company, — moved  to  vacate 
said  order. 

,  for  Walter  C.  Tiffiny  and  motion. 

Frederick    William  Sherman^  for  judgment  creditor, 
opposed. 

McAdam,  Ch.  J. — The  judgment  creditor  seeks  to  exam 
ine  a  domestic  corporation  as  a  third  person  having  prop- 
erty of  the  judgment  debtor.  The  order  is  directed  to 
William  C.  Tiffiny,  who  is  alleged  to  be  the  manager  of 
the  corporation,  and  he  is  required  to  produce  certain 
books  of  the  corporation.  Tiffiny  swears  that  he  is  not 
an  officer,  trustee,  director  or  stockholder  of  the  corpora- 
tion, but  a  mere  employee.  The  creditor  may  be  entitled 
to  the  books,  but  he  should  obtain  their  production,  if 
necessary,  by  the  service  of  a  subpoena  diieefi  tecum,  on 
the  officer  having  the  power  to  comply  with  its  mandate 
(Prudens  v.  Tollman,  6  N.  Y.  Civ.  Fro.  360  ;  KnoAvles  v^ 
De  Lazare,  8  Id.  386). 

The  portion   of  the  order  as  to  the  books  will  be 
yacated.    No  costs. 
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ZIMMEEMAN  v.  FISCHEE. 
City  Couet  of  New  Yokk,  Special  Term,  December,  1887. 

§  656. 
Attachment. — What  property  perishable  and  should,  iJiertfore,  be  sold. 

Where  two  horses  were  levied  upon  under  uu  attachment, — Held,  that 
an  application  for  leave  to  sell  them  as  perishable  property  .^hould  be 
granted. 

Ti  seems,  that  any  property  inherently  liable  to  perish  or  decay  is  in  its 
nature  perishable  :  that  f.sli,  fruit  and  the  like  are  perishable  when- 
ever it  is  manifest  that  the  purpose  of  an  attachment  cannot  be 
vacated  before  they  will  decay  ;  that  live  animafs  which  are  liable  to 
perish,  waste,  or  be  greatly  reduced  in  value  by  keeping,  or  which 
cannot  be  kept  without  great  and  disproportionate  expense,  are  also 
perishable,  and,  when  levied  upon  under  an  attachment,  should  be 
sold  as  perishable  property 

{Decided  December  15,  lb87  ) 

Application  for  leave  to  sell  as  perishable  property 
two  horses  levied,  upon  under  an  attachment. 

This  action'  was  tried  to  recover  upon  contract.  An 
attachment  was  issued  therein  on  the  ground  that  the 
defendant  was  a  non-resident  of  the  city  and  county  of 
New  York.  The  sheriflF,  under  the  attachment  so  issued, 
levied  upon  two  horses,  and  thereafter  applied  for  leave 
to  sell  ♦hem,  on  the  ground  that  they  were  perishable. 

S(imuel  D.  Levy,  for  plaintiff  and  applicatioiL 

D.  S.  Riddle.,  for  defendant,  opposed. 

McAdam,  Ch.  J. — Any  property  inherently  liable  to 
perish  or  decay  is  in  its  nature  perisluible  (Fisk  v.  Spring, 
1  N.  Y.  Civ.  Pro.  178).  Fish,  fruit  and  the  like  are  per- 
ishable whenever  it  is  manifest  that  the  purpose  of  the 
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attachment  cannot  be  effected  before  they  will  decay 
(Davis  V.  Ainsworth,  14  How.  Pr.  347;  Wallace  v.  Baker, 
8  Vt.  440).  Live  animals  which  are  liable  to  perish,  waste 
or  be  greatly  reduced  in  value  by  keeping,  or  which  can- 
not be  kept  without  great  and  disproportionate  expense, 
are  also  perishable  (Anonymous,  18  N.J.  L.  [3  Ilarr.^  26  ; 
^Megee  v.  Beirne,  39  Pa,  St.  50;  Byrnes  v.  Robinson,  19 
WeeUy  Dig.  454;  Note  to  1  R.  Y.  Civ.  Pro.  387). 

Application  for  leave  to  sell,  as  perishable  property, 
the  two  horses  levied  on  under  the  attachment,  granted 
{Code  Civ.  Pro,  §  656).     Xo  costs. 


KAUFMAN  V.  KEE:NAN. 

City  Court  of  New  Yokk,  Special  Tekm,  December,  1887. 

§66. 
Attorney^ 8  lien —  When  prevents  set-off  of  judgment. 

A  judgment  for  costs  recovered  in  an  action  upon  an  undertaking  given 
in  another  action  cannot  be  set  oif  against  a  judgment  for  costs  in 
the  latter  action  to  the  prejudice  of  the  attorney  for  the  judgment 
creditor  therein. 

{Decided  December  14,  1887.) 

Motion  by  defendant  to  set  off  against  the  judgment 
entered  herein  so  much  of  a  judgment  entered  in  the  court 
of  common  pleas,  in  favor  of  Patrick  Keenan  and  Gerald 
Fitz  Gibbon  against  the  plaintiff  herein,  and  assigned  to 
the  defendant,  John  Keenan,  as  may  be  necessary. 

This  action  was  tried  before  Justice  McAdam  and  a 
jury,  and  resulted  in  a  verdict  for  the  plaintiff,  and  judg- 
ment was  entered  on  such  verdict  in  favor  of  the  plaintiff 
against  the  defendant  for  the  sum  of  $462.34.     From  said 
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judgment  the  defendant  ap|5ealed  to  the  general  term  of 
this  court,  where  said  judgment  was  affirmed.  An  appeal 
was  talcen  from  the  judgment  of  the  general  term  there- 
upon entered  to  the  court  of  common  pleas  of  the  citv 
and  county  of  New  York,  where  said  judgment  war; 
reduced  to  §110.  Thereafter,  the  judgment  so  reduced 
was  paid,  and  the  same  canceled  and  discharged  of  record; 
but  the  judgment  for  the  costs  of  the  appeal  to  the  gen- 
eral term  of  the  city  court  remain  unpaid.  In  the  month 
of  April,  1884,  plaintiff  commenced  an  action  in  the  court 
of  common  pleas  against  Patrick  KeenLin  and  Gerald  Fitz 
Gibbon  to  recover  the  sum  of  $80.34,  an  undertaking  given 
by  said  Keenan  and  Fitz  Gibbon  for  tlic  defendant  on  his 
appeal  herein  from  the  judgment  of  trial  term  to  the 
general  term  of  this  court,  ksue  was  joined  and  the 
cause  tried,  Avhich  resulted  in  a  dismissal  of  the  complaint 
on  the  merits,  and  judgment  for  tlic  defendant  for  the  sura 
of  $108.02.  Plaintiff  look  an  appeal  from  said  judgment  to 
the  general  term  of  the  court  of  common  pleas,  v.'hicli 
resulted  in  a  reversal  and  an  order  granting  a  new  trial. 
Subsequentl}'',  in  the  month  of  June,  1887,  the  cause  Avas 
again  tried,  and  resulted  in  a  judgment  again  in  favor  of 
said  Fitz  Gibbon  and  Keenan,  and  against  tlie  plaintiff, 
David  Kaufman,  herein,  for  the  sum  of  $204.49,  which 
judgment  was  assigned  to  John  Keenan,  the  defendant  in 
this  action.  Afterward,  the  plaintiff,  David  Kaufman, 
through  his  attorney,  who  appeared  for  him  in  all  the  })ro- 
ceedings  herein,  issued  an  execution  to  the  sheriff  upon  the 
said  judgment  for  §86.34,  and  said  sheriff  threatened  to 
enforce  said  judgment.  The  defendant,  upon  an  affidavit 
setting  forth  these  facts,  and  that  the  plaintiff,  David 
Kaufman,  is  irresponsible,  and  said  judgment  of  §204.40  is 
still  unsatislied,  moved  that  an  order  be  entered  in  favor 
of  the  plaintiff,  and  against  the  defendant,  for  the  sum  of 
$80.34,  and  that  judgment  recovered  by  Gerald  Fitz  Gib- 
bon and  Patrick  Keenan  against  the  plaintiff,  David  Kauf- 
man, for  the  sum  of  $264.49,  and  assigned  to  the  defend- 
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ant,  Jolui  Keenan,  or  so  much  thereof  as  mi^^ht  be  neces- 
sary, bo  allowed  and  set-off  as  against  the  plaintiff's  jndrr- 
ment  herein,  and,  when  so  allowed  a  set-off,  the  judgment 
herein  be  canceled  and  discharged. 

Joseph  K.  Newhurger^  for  defendant,  Keenan,  and 
motion. 

Frederick  Hemmmg,  attorney  for  plaintiff,  opposed. 

McAdam,  Ch.  J. — ^The  judgment  for  costs  was  recov- 
ered in  this  court.  The  judgment  assigned  to  the  defend- 
ant was  reco^'ered  in  another  action.  Tlie  application  of 
the  defendant  to  set  off  this  judgment,  to  the  prejudice  of 
the  attorney  who  owns  the  judgmer.t  for  costs,  denied 
(Nay lor  v.  Lane,  5  N.  Y.  Civ.  Pro,  14-0).     xTo  costs. 


OBAET,  Eespondpnt,  ^,  SIMMONS  SOAP  COMPANY, 
Appei^laite, 

SupiiEME    Court,    Fikst    Depajktment,    Genekal    Term, 
October,  1887. 

§§  992,  995,  996,  999. 

Trial — Refumi  to  postpovbe,  fdken  requires  reversal  of  judgment. 

Where,  in  an  action  to  recover  damages  for  personal  injuries  received 
by  the  plaintiff  while  an  employee  of  the  defendant  while  riding 
upon  an  elevator  upon  defendant's  premises,  it  appeared  by  affidavit 
that  the  defendant  expected  to  have  the  testimony  of  one  P. ,  who 
resided  in  New  Jersey  and  was  then  the  superintendent  of  defendant's 
factory ;  that  said  P.  had  stated  to  the  men  who  were  employed  in  said 
factory,  including  the  plaintiff,  that  it  was  against  the  rules  of  the  f Jic- 
tory  to  ride  on  the  elevator,  and  ordered  the  men  not  to  rido  thereon, 
and  warned  them  against  so  doing  ;  and  it  also  nppeared  by  aflldavit  of 
a  physician  that  said  P.  was  under  said  physician's  care,  suffering  from 
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remittent  fever ;  that  he  had  been  threatened  with  pneumonia,  and 
was  not  able  to  leave  his  house  or  resume  hi-  usual  occupation,  and 
would  not  be  for  some  time  ;  and  that  if  he  was  to  kave  his  house 
and  go  to  court  to  testify  as  a  witness  in  the  case,  the  exposure  might 
bring  on  a  relapse,  but  that  he  could  safely  do  so  in  two  or  three 
weeks, — Held,  that  an  applieatvon  upon  such  proof  to  adjourn  the 
trial  of  the  case  was  improperly  denied  ;  and  that,  where  such  applica- 
tion was  denied  and  an  exception  to  the  denial  duly  taken,  a  judg- 
ment rendered  against  the  defendant,  after  a  trial  then  had,  at  which 
such  witness  was  not  present  and  examined,  should  be  reversed  and 
n  new  trial  ordered. 
{Decided  October  a?,  1887.) 

Appeal  by  defendant  from  a  judgment  in  favor  of  the 
plaintiff,  and  from  an  order  denying  a  motion  for  a  new 
trial  upon  the  minutes. 

This  action  was  commenced  in  June,  1885,  and  was 
brought  to  recover  damages  for  personal  injuries  sustained 
by  the  plaintiff  on  May,  26,  18S4,  while  employetl  by  de- 
fendant as  a  laborer  in  its  soap  factory,  in  the  city  of  New 
York,  through  the  breaking  of  tlie  roj^  by  which  an  ele- 
vator in  defendant's  said  factory  was  hoisted,  and  the  fall- 
ing of  such  elevator  while  the  plaintiff  was  riding  therein. 
The  action  was  tried  at  a  circuit  of  the  supreme  court, 
held  in  the  county  of  New  York,  on  December  16  and 
17,  1886,  and  a  verdict  was  rendered  in  favor  of  the 
plaintiff  for  $2,000,  upon  which  judgment  was  entered  on 
December  22,  1886,  from  which  judgment,  and  an  order 
denying  the  defendant's  motion  for  a  new  trial,  this  appeal 
was  taken.  On  the  case  being  called  for  trial,  on  Decem- 
ber 16,  1886,  the  defendant  moved  to  postpone  the  trial, 
on  the  ground  of  the  absence  of  witnesses,  and  on  said 
motion  read  the  affidavit  of  one  J.  L.  Seward,  a  physician, 
and  the  affidavit  of  A.  D,  Simmons,  the  president  of  the 
defendant.  The  affidavit  of  the  physician,  omitting  title, 
venue,  signature,  and  jurat,  is  as  follows : — "  J.  L.  Seward, 
being  duly  sworn,  deposes  and  says : — 

"  I.  That  deponent  is  a  physician,  and  resides  in  Orange, 
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in  the  State  of  New  Jersey ;  that  deponent  is  acquainted 
with  John  H.  Pettinger,  who  resides  at  Orange  aforesaid- 

"  II.  That  said  petitioner  lias  been  under  de|X)nent's 
professional  care  during  tlie  last  three  weeks,  suffering 
from  r^nittent  fever ;  and  that  he  has  been  threatenetl 
with  pneumonia ;  that  he  is  not  able  to  leave  the  house 
or  to  resume  his  usual  occupation,  and  will  not  be  for 
some  time  to  come. 

"  IIL  That  if  said  Pettinger  w^re  to  leave  his  house 
at  this  time  and  to  go  to  New  York  to  testify  in  court  as 
a  witness  in  this  case,  the  exposure  might  bring  on  a 
relapse  with  very  serious  results. 

"  IV.  Deponent  further  says  that  said  Pettinger  can 
safely  attend  eourt  in  about  two  or  three  weeks.'-' 

The  affidavit  of  Simmons,  the  president  of  the  de- 
fendant, set  forth  that  he  was  the  president  of  the  defend- 
ant, and  "  that  this  action  is  brought  to  recover  damages 
for  injuries  alleged  to  have  been  sustained  by  the  plaintiff, 
while  an  employee  in  the  defendant's  factory,  by  the 
breaking  of  the  elevator-rope  when  the  plaintiff  was  on 
the  elevator,  the  same  falling  and  injuring  the  plaintiff. 
The  defense,  among  other  things,  is  that  the  elevator  was 
a  freight,  and  not  a  passenger  elevator,  and  it  was  a 
general  rule  in  the  factoiy  that  the  men  should  not  ride 
on  the  elevator,  and  that  the  plaintiff  was  notified 
of  that  rule  and  ordered  not  to  ride  on  the  elevator; 
that  deponent  has  stated  the  defense  in  this  action  to 
Henry  Stanton,  the  defendant's  attorney,  who  resides  at 
43  West  Twenty-sixth  street.  New  York  city,  and  depo- 
nent is  advised  by  said  attorney,  after  such  statement 
made  as  aforesaid,  that  the  defendant  has  a  good  and  sul> 
stantial  defense  to  this  action  upon  the  merits ;  that  this 
action  was  tried  in  February  last,  before  Mr,  Justice  Law- 
rence and  a  jury,  and  resulted  in  a  disagreement  of  the 
jury,  the  jury  standing  ten  for  the  defendant  and  two  for 
the  plaintiff ;  that  John  II.  Pettinger,  at  the  time  of  the 
action  referred  to,  was  the  superintendent  at  the  defend- 
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ant's  factory ;  that  said  Pettinger  has  stated  to  said 
deponent  that  on  tlie  trial  of  this  case  he  will  testify  that 
before  the  time  of  the  accident  he  stated  to  the  men  in  the 
factory  generally  that  it  was  against  the  rules  pf  tlie  fac- 
tory to  ride  on  the  elevator,  and  warmed  them  against 
riding  on  the  elevator,  and  that  he  made  this  statement  in 
the  presence  and  hearing  of  the  plaintiff;  that  he,  the 
said  Pettinger,  a  few  days  before  the  accident,  examined 
the  rope  of  the  elevator,  and  found  it  to  be  in  an  appar- 
ently good  condition,  and  this  deponent  further  says  that 
he  stated  to  Ilenry  Stanton,  the  defendant's  counsel,  what 
he  ex{)ects  to  prove  by  said  Pettinger,  and  he  is  advised  b^' 
the  said  Ilenry  StaJiton  after  such  statement,  made  as  ^f  ore- 
said,  that  the  said  Pettinger  is  a  necessary  and  material 
witness  for  the  defendant,  upon  the  trial  of  this  fiction, 
and  that  the  defendant  cannot  safely  go  to. trial  without 
the  evidence  of  said  Pettinger;  that  said  Pettinger  is 
now  in  the  employ  of  the  defendant  corporation  as  its 
superintendent ;  that  there  was  no  necessity  to  subpcena 
him  as  a  witness  for  the  defendant  upon  the  trial  of  this 
case,  for  he  al  all  times  held  himself  ready  to  attend  court 
and  to  testify  whenever  this  case  was  reached,  and  is  only 
now  prevented  from  attending  court  by  his  illness."  The 
affidavit  also  set  forth  that  the  testimony  of  William  R. 
Taylor  was  necessary,  and  that  said  Taylor  could  not 
attend  the  trial  on  said  December  16,  and  contained  letters 
and  telegrams  confirming  the  same  in  this  particular. 
Tliis  wituess  subsequent,  during  the  progress  of  the  trial, 
attendetl  court  and  was  sworn  as  a  witness  for  the  de- 
fendant. 

Jlennj  Stanton^  for  defendant-appeUant. 

The  exceptions  to  the  denial  of  the  motion  to  postpone 
the  tried  were  well  taken.  Tlio  denial  of  the  motion  was 
error,  for  which  judgment  should  be  revereed.  I.  The 
affidavit  made  out  a  clear  case  for  a  i)ostponement,  en 
account  of  the  absence  of  the  writness  Pettinger.    It  v.as 
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an  arbitrary  exercise  of  power  to  force  the  {lci"cnda::t  to 
triaL  lie  was  a  most  important  Avitness  for  tlie  de- 
fendant uix)n  the  vital  points  in  the  case, — viz.,  as  to  warn- 
ing the  plaintiff  not  to  ride  on  the  hoiL^t,  and  as  to  the 
condition  of  the  rope ;  and  the  testimony  of  the  plaintiffs 
witnesses  and  feUow-workman  Kolan  shovrs  that  Pettinger 
had  charge  of  these  two  men  at  the  time  of  the  accident, 
and  gave  them  orders  concerning  the  loading  of  the  hoist, 
and  Ingraham's  testimony  shows  that  Pettinger  examined 
the  elevator  just  before  the  accident ;  and  Simmons'  testi- 
mony shows  that  Pettinger  communicated  to  the  men, 
the  rule  about  riding  on  the  elevator.  II.  The  denial  of 
the  motion  to  postpone  Avas  error  for  which  the  judgment 
should  be  reversed,  and  the  mode  of  bringing  up  tlie  error 
for  review,  adopted  in  this  case,  is  correct  practice, — viz., 
to  except  to  the  denial  of  motion,  put  the  affidavit* 
in  evidence,  and  then  print  the  affidavits,  and  present  the 
exception  in  a  case  on  appeal  from  the  judgment.  Gregg 
'0.  Howe,  37  N.  Y.  Super.  (5  J.  c&  S.)  420  :  Gallaudet  v. 
Steinraetz,  45  JV.  Y.  Siiper.  (13  «/.  <j&  8.)  239. 

S.  R.  Ten  Eych  ( Ten  Eyck  <&  Remington,  attorneys), 
for  plaintiff-res]X)ndent. 

The  motion  to  postpone  the  trial  was  properly  denied. 
The  witness,  John  H,  Pettinger,  whose  absence  fur- 
nished the  only  ground  for  seeking  the  delay,  resides 
at  Orange,  in  the  State  of  Xew  Jersey.  The  affidavits  do 
not  show  that  Pettinger  had  been  subpoenaed  or  had 
promised  to  attend  the  trial  of  this  action,  and  there  is 
nothing  to  show  that  he  would  have  done  so,  even  if  he 
liad  not  been  sick,  unless  the  bare  fact  that  he  was 
employed  by  the  defendant,  is  considered  sufficient  evi- 
dence of  that  fact.  Under  these  circumstances,  we  claim 
that  there  was  no  good  reason  to  postpone  the  trial.  The 
evidence  of  the  witness  should  have  been  taken  on  com- 
mission, as  he  was  a  non-resident  of  the  State;  and  no 
facts  are  stated  to  show  that  the  defendant  expected  or 
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had  any  right  to  expect  him  to  attend  the  trial  of  this 
action.  In  addition  to  this,  the  case  had  been  on  the  day 
•calendar  of  the  court  for  trial  for  several  weeks,  and  the 
defendant's  counsel  had  alvva3'^s  answered  ready,  and  no 
claim  had  ever  before  been  made  that  Pettinger  was  sick, 
or  that  he  was  desired  as  a  witness  for  the  defendant. 
The  judge  before  whom  the  trial  was  had  undoubtedly 
thought  that  the  application  to  postpone  the  trial  was  not 
made  in  good  faith,  and  therefore  denied  it.  Tliare  is  a 
-till  stronger  reason  to  uphold  the  ruUng  of  the  trial  court. 
The  facts  that  were  expected  to  be  proved  by  Pettinger 
are  set  forth  m  the  affidavit  of  Alonzo  B.  Simmons,  the 
president  of  the  defendant.  On  the  trial  of  the  action,  the 
same  facts  were  proved  by  other  witnesses,  so  that  the 
absence  of  Pettinger  did  not  prejudice  the  defendant.  His 
evidence  would  have  been  merely  cumulative.  Under  such 
circumstances,  the  discretion  of  the  court  was  properly 
exercised  in  refusing  the  motion  to  postpone  Lhe  trial. 
Ten  Broeck  v.  Traveler's  Ins.  Co.  25  JST.  Y.  Weekly  Dig. 
250 ;  McKinsley  v.  McKee,  7  West.  Rep.  254. 

Per  Curiam. — The  affadavits  upon  which  vhe  defendant 
moved  the  court  to  postpone  the  trial  were  uncontradicted, 
and,  in  the  absence  of  any  denial  of  the  facts  alleged 
therein,  established  a  proper  case  for  an  adjournment  to 
•ome  future  day.  Under  these  circumstances,  it  was  error 
for  the  court  below  to  deny  the  motion,  and  on  this 
ground  the  judgment  must  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 
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MOERISON  V.  THE  NATIONAL  RUBBER 
COMPANY. 

Supreme  Couet,  First  Departti!p:nt,  New  York  County, 
Special  Term,  January,  1888. 

§§431,432,440. 

Service  of  summons — When  order  for  service  without  the  State  on  foreign 
corporation,  sufficient. 

Where  an  order  providing  for  service  of  the  r-uraraons  in  an  action  upon  a 
foreign  corporation  without  the  State,  did  not  designate  the  particu- 
lar otBcer  upon  whom  service  was  to  be  made,  and  service  was 
thereafter  duly  made  upon  the  secretary  of  the  corporation  without 
the  State, — Held,  that  the  failure  to  direct  the  particular  officer  upon 
whom  service  should  be  made,  did  not  vitiate  the  order  or  render 
the  service  null  and  void  ;  and  that  substantial  compliance  with  the 
provisions  of  the  Code  of  Civil  Procedure  was  all  that  was  required. 

(Decided  January  3,  1888.) 

Motion  by  the  defendant.  The  National  Rubber  Com- 
pany to  vacate  the  service  of  the  summons  herein,  and  the 
order  upon  which  the  same  was  made,  on  the  ground 
that  such  order  does  not  designate  the  particular  officer  of 
said  defendant  upon  which  service  without  the  State  was 
to  be  made. 

The  defendant  is  a  foreign  corporation,  organized 
under  the  laws  of  the  State  of  Rhode  Island,  and  having 
its  principal  oifice  at  Bristol,  in  that  State.  The  plairctiff 
applied  for  and  procured  an  order  for  the  service  of  the 
summons  herein  upon  said  defendant,  either  by  publica- 
tion or  by  service  upon  said  defendant  without  the  State, — 
to  wit,  at  Bristol,  in  the  State  of  Rhotle  Island, — upon  the 
ground  that  the  said  defendant  was  a  non-resident  of  the 
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State,  being  a  foreign  corporation,  and  an  order  to  tliat 
effect  was  duly  made ;  thereafter  the  summons  was  served 
at  Bristol,  Ehode  Island,  together  with  a  copy  of  the  com- 
i)laint,the  order  lirectingthe  service  and  the  usual  notice ; 
the  defendant  thereafter  appeared  for  the  purpose  of 
making  this  motion. 

Billings  d;  Cardozo,  for  the  plaintiff  and  motion. 

L.  C.  (&  J.  B.  Ashley^  for  defendant,  opposed. 

LAWRE?fCE,  J. — The  service  of  the  summons  in  this  case 
was,  in  point  of  fact,  made  upon  one  of  the  officers  of  the 
corporation  specified  in  sections  431,  and  432  of  the  Code 
of  Civ,  Pro.  to  wit :  the  secretary.  Thus  the  provision  of 
section  440  of  the  Code  was  in  fact  complied  witli ;  and 
the  corporation  was  personally  served  without  the  State. 
A  substantial  compliance  with  that  provision  is  all  tliat  is 
required.  (Brooke  ^^  Saylor,  44  ILin.,  554-555 ;  Loring  v. 
Binney,  8  N.  Y.  Civ.  Pro.  297),  and  the  failure  to  desig- 
nate the  particular  officer  upon  whom  service  should  be 
made  in  the  order,  does  not,  in  my  opinion,  vitiate  it  or 
render  it  null  and  void. 

Motion  to  vacate  order  and  set  aside  service  denied, 
with  costs. 


CLAFLm  ET  AL.  V.  DU  BOIS  et  al. 

SurEEME  Court,  First  Department,  New  York  County, 
Special  Term,  January,  1888. 

§  79T,  subd.  3. 
Service  of  papers — Wlien  insufficient. 

Throwing  papeis  into  an  attorney's  office  through  the  transom  over  th» 
door,  the  office  being^  clo6e(}>  is  not  good  or  sufflcient  aervice  thereof 
upon  such  attorney. 

{Decided  January  0,  1888.) 
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Motion  by  defendant  that  service  of  notice  of  appeal 
and  of  other  papers  be  confimed. 

This  action  was  brought  by  the  plaintiffs  to  recover 
possession  of  certain  goods  alleged  to  have  been  wrong- 
fully taken  from  their  possession'  by  one  Walter  Scott,  the 
assignee  of  the  defendant,  Du  Dois.  Judgment  was  entered 
in  favor  of  the  plaintiffs  against  the  defendant,  and  a  copy 
of  the  judgment,  with  notice  of  entry  thereof,  was  duly 
served  upon  the  plaintiffs'  attorney.  On  the  last  day  for  so 
doing  the  defendant  claims  to  have  served  notice  of  excep- , 
tion  to  the  findings  and  to  the  refusal  of  the  court  to  find 
herein,  also  notice  of  appeal  from  the  judgment,  a  copy  of 
an  order,  and  of  the  defendants'  proposed  case  on  appeal, 
in  the  following  manner  :  viz.:  by  throwing  the  same  over 
the  open  transom  of  the  outer  door  of  the  office  of  the 
})laintiffs'  counsel  (whom  it  was  claimed  had  been  delegated 
to  receive  paj)ers  for  the  plaintiff's  attorney),  Avhile  said 
door  was  closed.  The  defendant's  attorney  asserted  that  a 
law  student  and  a  clerk  employed  in  his  office  went  to  the 
office  of  said  counsel,  tried  to  open  the  outer  door  of  said 
office,  and,  being  unable  to  do  so,  and  no  person  coming  to 
the  door,  although  a  great  deal  of  noise  was  made  by  said 
clerk,  threw  the  papers  into  the  office  over  the  door  of  the 
same,  and,  looking  through  the  translucent,  glass  doors  of 
the  office,  saw  them  as  they  were  falling  towards  the  floor ; 
that  thereupon  one  of  the  clerks  boosted  the  other  up  so 
that  he  could  look  upon  the  top  of  the  door,  and  he  did  so, 
and  saw  that  none  of  said  papers  had  lodged  on  the  toji  of 
anyth'ng  about  the  door  or  the  transom ;  the  plaintiffs' 
counsel,  in  opposition  to  the  motion,  presented  an  affidavit 
statingthat  no  notice  of  appeal  and  none  of  the  other  ])npers 
so  attempted  to  be  served  had  been  received  by  him  or  at 
his  office,  and  no  trace  thereof  had  been  found  by  anyone  in 
his  office;  that,  if  such  service  was  made,  it  was  made  after 
four  o'clock  in  the  afternoon,  and  after  he  and  everyone 
in  his  office  had  left  for  the  day ;  that,  when  notified 
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by  the  attorney  for  defendants  of  the  service  of  such  papers, 
he  had  denied  their  receipt,  and  was  called  upon  by  said 
attorney  who  offered  to  furnish  him  with  copies  of  the 
papers  so  claimed  by  him  to  have  been  served;  and  that 
he  refused  to  receive  the  same,  and  notified  them  that  his 
position  was  that  the  same  had  never  been  served,  and  that 
no  appeal  was  taken. 

Marston  Niles^  for  defendant  and  motion. 

8.  F.  Kneeland  (  Winchester  Hall,  attorney),  for  plaint- 
iffs, opposed. 

McAdam,  Ch.  J. — Mr.  Kneeland  was  not  the  plaintiffs' 
attorney,  and  swears  that  he  never  received  the  notice  of 
appeal.  Assuming,  however,  that  by  some  arrangement 
with  the  plaintiffs'  attorney,  service  on  Kneeland  would 
have  been  sufficient,  and  that,  Kneeland's  office  not  being 
open,  the  papere  were  thrown  into  his  office  through  the 
transom  over  the  door,  this  was  not  a  good  service.  {Code 
Civ.  Pro.  §797,  subd.  3;  Haight  v.  Moore,  37  i\^.  Y. 
Super.  [5  J.  &  S.'\  294). 

Motion  denied,  with  $10  costs. 


AYRES  V.  THE  VILLAGE  OF  HAMMONDSPORT. 

Supreme    Court,  Fifth   Department,    Steuben   County, 
Special  Term,  September,  188  7. 

§§1015,  1180. 

Verdict — Motion  to  set  aside  because  of  use  of  improper  influence  on  jury — 

"Waiter  of  objection —  Use  of  juror's  aJMavit — Power  of  referee 

appointed  on  motion. 

The  acceptance  of  a  jury  without  challenge  is  a  waiver  of  the  right  to 
raise,  upon  a  motion  to  set  aside  a  verdict,  the  objection  that  a  juror 
was  subjected  to  iuHuence  which  may  have  ullectcd  the  verdict. [',  *] 
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Clark  V.  Van  Vrancken,  (30  Barb.,  278);[2]  Hayes  v.  Thompson  (15^1*6. 
Pr.  if.  S.  220) ;  [^j  Cain  v.  Ingham  (7  Cow.  478)  ;  [^]  Jenkins  «. 
City  of  Hudson  (8  iV.  Y.  Civ.  Pro.  70),  [s]  followed;  Denn  ®.  Driver 
(1  Coxe  [If.  J".]  166),  distinguished.  [6] 

Outside  of  error  or  mistake,  irregularity  or  misconduct  on  the  part  of 
the  jury,  affidavits  of  jurors  are  competent  in  support  of  a  motion 
to  set  aside  a  verdict  on  the  ground  that  it  was  produced  by  improper 
and  illegal  influence  brought  to  bear  upon  the  jury  or  some  of  them,  p] 
The  cases,  on  the  subject,  reviewed.  [\«] 

A  party  moving  to  set  aside  a  verdict  and  for  a  new  trial,  on  the  groimd 
cf  improper  aud  illegal  influence  being  brought  to  bear  npon  the 
jury,  should  show  that  he  did  not  know  of  the  misconduct  com- 
plained of  in  season  to  object  befara  tli3  case  was  concluded  ;  and, 
where  he  had  knowledge  of  the  misconduct  but  failed  to  call  the 
attention  of  the  court  thereto,  the  objection  cannot  thereafter  be 
taken,  [»] 

Admissions  and  statements  made  by  a  juror  are  not  competent  to  im- 
peach a  verdict.  ['"] 

The  findings  of  a  referee  appointed  upon  a  question  of  fact  arising 
upon  a  motion,  are  not  conclusive  upon  the  court  ;  they  are  but  tc> 
inform  the  conscience  of  the  court,  and  may  be  adopted  or  dis- 
regarded. ["] 

Where  a  reference  is  directed  to  determine  and  report  up)on  questions 
of  fact  arising  on  a  motion,  it  is  the  trial  of  the  questions  so 
referred,  aud  the  referee  has  power  to  and  should  decide  upon  the 
admissibility  of  evidence.  ['^] 

Bcott  V.  Williams  (23  Row.  Pr.  393;  S.  C,  U  Abb.  Pr.  70)  ;  VanEtten 
V.  Hasbrouck  (4  JV.  Y.  State  Rep.,  803),  distinguished.  ["] 

{Decided  September  7,  1887.) 

Motion  by  plaintiff  to  set  aside  a  verdict  rendered  in 
favor  of  the  defendant,  and  all  proceedings  thereunder,  on 
the  ground  tliat  the  verdict  was  produced  by  improper 
and  illegal  evidence  brought  to  bear  upon  the  }mj  or 
some  of  them. 

This  action  was  tried  at  the  Steuben  county  circuisfc, 
held  at  Bath,  in  January,  1880,  and  a  verdict  rendered  in 
favor  of  the  defendant.  Upon  the  hearing  oi  Uie  molion, 
the  court  upon  its  own  motion  ordered  a  reference  to  take 
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evidence,  determine  and  report  upon  the  following  ques- 
tions of  fact  arising  on  such  motion,  viz, : 

First :  "  Did  the  defendant,  or  any  person  or  persons 
on  its  behalf  or  interest,  attempt,  improperly  or  illegally, 
to  iniluence  the  jury  who  tried  the  action,  or  any  of  them, 
in  regard  to  the  verdict  herein  ? " 

Second :  "  If  there  was  such  an  attempt,  is  there  any 
reason  to  suspect  that  it  may  have  had  any  influence  upon 
the  verdict  ? " 

Upon  the  hearing  before  the  referee,  a  large  amount 
of  evidence  was  taken,  and  it,  together  with  the  depositions 
of  one  Charles  Rarick,  taken  before  another  referee  under 
a  stipulation  between  the  attorneys,  was  returned  with 
this  report,  in  which  he  decided  both  questions  in  the 
affirmative.  The  motion  then  came  before  the  court  upon 
such  report  and  the  original  affidavits. 

J.  F.  Par7churs%  for  plaintiff  and  motion. 

Monroe  Wheeler  and  Bv.msey  Miller,  for  defendant, 
opposed. 

AxGLE,  J. — "When  this  motion  first  came  on  to  be  heard 
upon  affidavits,  the  counsel  for  the  defendant,  under  a  writ- 
ten stipulation  between  the  attorneys  which  provided  that 
either  party  should  have  the  right  to  make  and  raise  in 
writing  any  objection,  preliminary  or  otherwise,  to  the 
motion  papers,  or  any  part  thereof,  and  to  move  to  strike 
out  any  affidavit  or  portion  thereof  of  the  other  party, 
and  that  the  court  should  note  its  decision,  and  either 
party  should  be  deemed  to  have  and  be  aHowed  an  excep- 
tion to  every  decision  overruling  any  of  his  or  its  objec- 
tions, or  denying  any  of  his  or  its  motions,  macfe  certain 
preliminary  objections,  which  are,  in  brief : 

First.  That  the  notice  of  motion  does  not  specify  any 
irregularity  which  is  ground  for  setting  aside  a  /erdict; 
and.  Second.   TIic  notice  does  not  specify  any  irregularity. 
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or  suificiently  specify  the  irregularity  complained  of. 
These  objections  were  overruled  when  the  order  of  refer- 
ence was  made. 

'T'he  counsel  for  the  defendant  also  asked  that  each 
d,nd  every  afSdavit  should  be  limited  to  the  issue,  whether 
the  verdict  was  procured  by  improper  and  illegal  influen- 
ces brought  to  bear  upon  said  jury  or  some  of  them.  This 
request  was  also  denied  in  the  making  of  said  order  of 
reference. 

The  counsel  for  the  defendant  also  objected  to  certain 
afRds  vits  and  portions  of  affidavits  specifying  the  name 
oi  the  deponent  and  the  -subject  matter  to  which  the 
objectionable  portions  related  and  stating  the  grounds  of 
the  objection,  and  he  also  isked  that  the  affidavits  of 
jurors  should  be  Mmited  and  restricted  is  to  the  purposes 
for  which  they  could  be  used.  The  objections  do  not 
specify  by  Tine,  paragraph  or  sentence  rhe  porti'ms  objected 
to.  It  is  doubtful  to  what  extent  the  papers  apon  a 
special  motion  can,  by  objections  raised  on  the  hearing 
and  by  the  decision,  be  made  to  partake  of  the  character 
of  a  bill  of  exceptions,  or  of  a  case  and  exceptions,  and  I 
shall  not  examine'thfe  practice  in  that  regard.  I  will,  how- 
ever, pass  iiDon  the  leading   propositions   involved   in  the 

objections  of  defendant'^  'ounsel. 
[']*       First.     Is  the  acceptance  of  a  juror  without  chal- 
lenge a  wai'^er  of  a  Wght  to  raise  upon  a  motion  of  this 
kind  the  objection  that  he  may  have  been  subjectedto  in  flu- 
eaces  which  may  have  had  an  influence  upon  the  verdict? 
[']         In  Clark   v.   Van   Vrancken  (20   Barh.  278),   the 
question   was  whether  a  defendant,   who   failed  to 
appear  before  a  justice  of  the  peace  or  to  make  any  ob- 
jection to  jurors,  waived   the  objection  that  jurors  were 
not  competent   by  reason   of  not   having   tlie   property 
qualification  required  by  the  statute;  and  in  deciding  the 
case,  the  justice  writing   the  opinion  of  the  general  term 
says  (pages  281,  282) :  "  On  the  whole,  I  am  satisfied  that 
an  omission  to  challenge  is  a  waiver  of  all  objection  to  a 
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juror  in  like  manner  as  an  omission  to  plead  a  defense  is 
a  waiver  of  the  lefense." 

The  only  point  raally  presented  and  decided  in  Clark 
V.  Van  "^"rancken  was,  wlietner  llie  omission  to  challenge 
was  a  waiver  of  the  incompetency  of  a  juror  by  reason 

that  he  had  not  the  requisite  property  qualification. 
n        The  case  cf  Haye?  v,  Thompson  (15  Abb.  K  S.  220) 

was  a  motion  ^o  set  aside  a  verdict  at  circuit  on  the 
ground  that  one  of  Lhe  jurors  v^as  disqualified  l>y  consan- 
tniinity,  and  the  court,  at  special  tenn,  say,  in  denying  the 
motion :  "  Great  latitude  is  allowed  at  the  circuit  for  a 
party  to  determine  what  jurors  are  qualified  as  indifferent 
between  the  parties  (3  B.  S.  5th  ed.  718).  Parties  who 
do  not  avail  themselves  of  that  latitude  and  the  rules 
established  to  s-^cure  as  jurors  persons  who  are  strictly 
qualified^  in  the  absence  of  proof  that  injustice  has  been 
done,  should  be  held  to  waive  objections  or  causes  of  chal- 
lenge which  might  have  been  ascertained  with  diligence 
(6  Wsnd.  388 ;  17  Julms.  133 ;  7  Cmo.  478 ;  5  iV.  JT. 
531).  No  su^'li  injustice  iias  been  shown  in  this  case,  and 
the  motion  to  set  aside  Jie  verdict  is  aenied,  with  ten  dol- 
lars costs."     It  appears  from  a.  note  to  this  case  that  it 

was  affirmed  at  general  term. 
[*]         The  above  case,  cited  from  7  Cow.  478,  is  Cain  v. 

Ingham,  where  the  motion  was  to  set  aside  a  v^dict 
by  reason  of  the  affinity  of  a  talesman.  As  an  excuse  for 
not  challenging,  it  was  shown  that  the  party  moving  was 
old,  infirm,  and  very  deaf,  so  as  not  to  be  apprised  that 
the  talesman  was  called  till  after  he  was  sworn  and  it  was 
too  late  to  challenge  him.  The  court,  after  deciding  that 
there  was  no  subsisting  affinity  which  could  operate  as  the 
principal  ground  of  challenge,  say :  "  It  is  going  too  far 
to  say  that  matter  of  mere  evidence  upon  a  challenge  to  the 
favor,  matter  which  is  undefined  and  infinitely  diversified 
and  multifarious,  shall  be  cause  for  setting  aside  a  verdict 
when  it  is  accompanied  with  no  evidence  that  the  juror  is 
in  fact  influenced  from  the  cause." 
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[*]        See,  also,  Jenkins  v.  City  of  Hudson  (8  iV.  Y.  Civ. 

Pro.  TO),  and  cases  cited  in  opinion.  I  am  led  to  the 
conclusion  that,  under  the  authorities,  the  waiver  claimed 
by  the  defendant's  counsel  exists  in  the  present  case,  and 

that  his  objections  arising  thereon  are  well  taken. 
[•]        The  case  of  Denn  v.  Driver  (1  Coxe,  iT.  J.  166), 

where  the  court  held  that  the  affidavit  of  a  juror  was 
admissible  to  prove  a  misconduct  in  a  defendant  previous 
to  the  trial,  tending  to  influence  the  juror,  does  not  disclose 

that  the  objection  of  waiver  Avas  raised. 
[']        Second.  It  is  said,  in  Williams  v.  Montgomery  (60 

W.  Y.  648),  a  case  reported  in  memorandum,  that  the 
court  reaffirmed  "the  principle  that  jurors  cannot  be 
heard,  by  affidavit  or  otherwise,  to  Impeach  their  ver- 
dict "  (Coster  V.  Merest,  3  Brod.  &  Bing.  \_Eng.  C.  P.] 
2Y2;  Clum  v.  Smith,  5  Eill,  560).  The  motion  there 
appears  to  have  been  made  "  upon  affidavits,  among  them 
affidavits  of  jurors,  and  upon  the  grounds  of  misconduct 
of  the  defendant  and  others  interested  Tv  ith  him  in  con- 
versing with  jurors^  of  misconduct  of  jurors  and  of  the 
constable  having  them  in  charge."  The  report  is  not  a 
satisfactory  one,  as  the  language  of  the  court  is  not  given. 
The  case  cited  from  3  Brod.  &  Bing.  gives  us  no  light. 
The  head-note  to  it  is :  "  "Where  it  was  sworn  tfiat  hand- 
bills reflecting  on  the  plaintiff's  character  had  been  dis- 
tributed in  court  and  shown  to  the  jury  on  the  day  of 
trial,  the  court  would  not  receive  from  the  jury  affidavits 
in  contradiction."  It  appears  from  the  case  that  counsel 
"offered  affidavits  from  all  the  jurymen  that  no  such 
placard  had  been  shown  them,"  and  the  court  excluded 
the  affidavits.  This  case  of  Coster  v.  Merest  was  decided 
in  1822,  and  the  supreme  court  of  this  State,  as  early  as  in 
1809,  in  Dana  v.  Tucker  (4  Johns  487),  had  held  the  other 
way,  and  said  that  the  affidavits  of  jurors  might  be  admit- 
ted in  exculpation  of  jurors  and  in  support  of  their  ver- 
dict, and  this  case  has  ever  since  been  followed  in  this 

State. 

Vol.  xm.— 14.9 
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An  examination  of  Clum-y.  Smith  (5iZ///,  500),  also  cited 
in  60  iT.  T'.  048,  supra^  and  the  cases  cited  in  the  opinion, 
sho"w  that  the  doctrine  of  that  case,  and  tlie  English  cases 
there  cited,  is  that  the  affidavits  of  jurors  are  not  receiv 
able  to  impeach  their  verdict  for  mistake  or  error  on  the 
merits,  nor  for  irregularity  on  the  part  of  the  jury,  and  to 
this  extent  the  objections  of  defendant's  counsel  to  affida- 
vits, and  portions  of  affidavits,  are  sustained.  But  the 
affidavits  of  jurors  are  admissible  to  show  the  misconduct 
of  others  (Reynolds  'o.  Champlain  Transportation  Co.,  9. 
How.  Pr.  7;  Thomas  v.  Chapman,  45  JBarh.  98.) 

The  case  of  Woodward  v.  Leavitt  (107  Mass.  453)  con- 
tains au  elaborate  discussion  of  this  question,  and  an 
abstract  of  many  authorities,  and  the  court,  say,  on  page 
466 :  "  A  jur}Tnan  may  testify  to  any  facts  bearing  upon 
the  question  of  the  disturbing  influence,  but  he  cannot  be 
permitted  to  testify  how  far  that  influence  operated  upon 
his  mind,"  and,  in  Johnson  v.  Witt  (138  Mass.  80),  the 
court  say :  "  It  is  proper  to  say,  to  prevent  misconstruc- 
tion, that  while  the  testimony  of  jurors  was  admissible  to 
prove  what  Allyn  said  to  them  as  to  what  took  place  out 
of  the  jury  room,  it  was  not  competent  to  prove,  by  their 
testimony,  what  effect  was  produced  upon  their  minds." 

See,  also,  Denn  v.  Driver  (1  CoxSy  103,  above  cited). 
[•]        My  conclusion  is  that,  outside  of  error  or  mistake, 

irregularity  or  misconduct,  on  the  part  of  the  jury,  affi- 
davits of  jurors  are  competent.  In  coming  to  this  conclu- 
sion, I  am  aware  that  the  above  cited  case  of  Thomas  v. 
Chapman,  perhaps,  differs  from  Baker  v.  Simmons  (29 
Barb.  198),  and  Hager  v.  Hager  (38  Id.  92,  102),  as  to 
whether  misconduct  on  the  part  of  the  officer  m  charge  of 
the  jury  is  ground  for  disturbing  a  verdict.  In  Hager  -y 
Hager  (38  Barb.  102),  the  opinion  at  general  term  says : 
"  I  do  not  deem  it  necessary  to  discuss  the  question  whether 
the  affidavits  of  jurors  are  admissible  upon  questions 
.  .  .  including  the  actions  and  conduct  of  others  toward 
them." 
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[°]  Third.  It  is  also  objected  that  the  counsel  for  plaint- 
iff knew  at  or  about  the  time  it  transpired  of  a  cer- 
tain occurrence  at  the  Nichols  house,  but  as  he  neglected 
to  call  the  attention  of  the  court  to  it  or  to  take  any  action 
with  regard  thereto,  he  cannot  now  be  heard.  I  hold  the 
objection  well  taken  (Pellitier  v.  M.  L.  &  L.  Co.,  2 
JVew  Eng.  Rep.  453  [Me.  1886]).  There  is  also  in  the 
same  State  a  recent  case,  which  seems  to  hold  that  a  party- 
moving  for  a  new  trial  should  show  by  his  moving  papers 
that  he  was  not  informed  of  the  misconduct  of  which  he 
complained,  in  season  to  have  made  his  objection  before 
the  cause  was  committed  to  the  jury  (Townsend  v.  KeUy, 
2  New  Eng.  Rep.  428  [Me.  1886]  ;  see,  also,  Mergentheim  v. 
Indiana,  5  West.  Rep.  851,  852  [Ind.  1886]).  The  mov- 
ing affidavit  of  plaintiff's  attorney  states :  "  That  most  of 
the  facts  which  are  set  forth  in  the  moving  papers  upon 
this  motion  were  discovered  within  thirty  days  before  the 

making  of  such  affidavit." 
['"]        It  is  abundantly  settled  that  admissions  or  state- 
ments made  by  a  juror  are  incompetent  to  impeach 
a  verdict  (Clum  v.  Smith,.5  ZT^'ZZ,  $60,  563;  Warren    v. 
Spencer,  3  New  Eng.  Rep.  Ill   [Mass.  188Y]). 

Upon  the  coming  in  of  the  report  of  the  referee,  it 
appears  that  most  of  the  persons  making  the  affidavits  on 
which  the  motion  was  first  heard,  were  examined  as  wit- 
nesses before  hiin.  It  also  appears  from  his  report  that 
on  the  hearing  before  him  he  "ruled  and  decided  that 
under  the  aforesaid  order  of  reference,"  I  had  no  power 
or  authority  to  pass  upon  questions  of  competency  or 
admissibility  of  evidence  offered  by  the  respective  parties, 
and  pursuant  to  such  ruling  and  decision,  did  receive  aU 
evidence  offered  by  either  party,  and  herewith  return  the 
same  to  the  court,  in  connection  with  my  report,  noting 
in  their  proper  places  all  objections  taken  thereto,  with 
the  grounds  of  objection,  as  stated  by  counsel." 

Under  the  conclusions  to  which  I  have  above  arrived, 
much  of  this  evidence  was  incompetent,  and  there  is  noth- 
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ing  before  me  showing  whether  or  not  the  referee  included 
such  evidence  in  his  consideration  of  the  questions,  except 
that  he  certifies  and  reports  "  that  upon  the  evidence  pro- 
duced before  me  upon  such  hearing,  I  am  of  opinion  and 
do  find  and  decide  "  upon  said  questions,  as  stated  in  the 
report. 

The  reference  in  this  case  was  not  simply  to  take  and 
report  the  evidence,  but  it  Avas  under  the  last  clause  of  sec- 
tion 1015  of  the  present  Code,  to  determine  and  report 
upon  the  questions  of  fact  which  arose  upon  the  motion, 
as  Avell  as  to  report  the  evidence  taken,  and  the  referee 
appears  so  to  have  understood  it,  for  he  does  "find  and 

decide"  those  questions. 

["]        "  The  finding  of  a  referee  upon  a  question  of  fact 

arising  upon  a  motion,  is  not  conclusive  upon  the 

court.     It  is  but  to  inform  the  conscience  of  the  court,  and 

may  be  adopted  or  disregarded "  (Marshall  v.  Meech,  51 

iT.  Y.  141). 
["]  After  a  somewhat  critical  examination  of  sub- 
division 3  of  section  271  of  the  Code  of  Procedure 
and  the  cases  decided  thereunder  (it  being  the  original 
from  which  the  last  clause  of  section  1015  of  the  present 
Code  is  derived),  I  am  strongly  of  tlie  impression  that 
where  the  reference  is  to  determine  and  report  upon  ques- 
tions of  fact  it  is  a  trial  of  the  questions  so  referred,  and 
that,  upon  such  a  reference,  the  referee  has  power  to,  and 
should  as  an  incident  to  the  power  to  determine,  decide 
upon  the  admissibility  of  evidence  (D  wight  v.  St.  John, 

25  iT.  Y.  203). 
["]  The  case  of  Scott  v.  Williams  (23  How.  Pr.  393  ;  14 
Alib.  Pr.  70),  before  Justice  Leonard,  at  chambers,  was 
not  a  reference  to  determine  a  question  of  fact,  but  was 
regarded  as  a  reference  to  take  the  evidence.  Van  Etten 
v.  Hasbrouck  (4  N.  Y.  St.  Pep.  803),  at  general  term,  in 
third  department,  was  simply  a  reference  to  take  evi- 
dence, but  the  court,  on  page  807,  makes  the  distinction 
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between  such  an  order  and  an  order  to  determine  a  ques- 
tion of  fact  which  I  have  above  noticed. 

It  being  ambiguous  whether  the  referee  excluded  from 
any  weight  in  his  determination  the  incompetent  evidence 
which  he  felt  constrained  to  take  and  report,  I  have  gone 
over  the  evidence  and  examined  the  case  upon  the  merits . 
as  an  original  question  upon  the  facts  without  regard  to 
the  determination  by  the  referee. 

After  excluding  aU  the  evidence  obnoxious  to  the  ob- 
jections I  have  sustained,  a  careful  consideration  of  what 
remains  has  led  me  to  the  conclusion  that  the  verdict 
should  be  set  aside  and  a  new  trial  ordered. 

It  is  not  denied  that  an  effort  was  made  on  the  part  of 
the  defendant  to  influence  the  sentiment  of  the  people  of 
Bath  as  to  the  difference  between  plaintiff  and  defendant 
connected  with  and  growing  out  of  the  enlargement  of  the 
village  boundaries  so  as  to  include  Ayres  therein,  and  to 
show  those  people  that  the  action  of  the  village  towards 
him  was  not  taken  in  spite.  This  cause  of  difference 
made  its  appearance  with  some  prominence  upon  the  trial 
as  a  reason  for  claiming  before  the  jury  that  this  action 
was  brought  by  plaintiff  in  revenge  for  having  been  made 
a  village  tax-payer.  It  appears  also,  to  my  judgment 
that  some  of  the  persons  engaged  in  forming  or  correct-' 
ing  the  sentiments  of  Bath  as  to  whether  Hammonds- 
port  was  actuated  by  spite  in  making  Ayres  a  tax-payer, 
went  beyond  that  point  and  included  in  their  efforts  the 
question  whether  this  was  a  "  spite  action"  on  his  part, 
and  that  the  verdict  of  the  jury  may  have  been  influenced 
hj  efforts  of  persons  so  acting  for  or  on  behalf  of  the 
defendant. 

Yerdict  set  aside,  with  ten  doUars  costs  of  motion  :  ten 
dollars  costs  of  reference  and  referee's  fees  to  be  taxed  by 
clerk  of  Steuben  county  upon  notice. 
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PUTNAM,  Appellant,  v.  YAN  ALLEN",  Respondent, 

Supreme   Couet,   Third    Department,   General    Term, 
November,   1887. 

§  3015. 
Justices  court — Judgment,  when  to  be  rendered  and  entered,  and  Jiow. 

Upon  the  finding  of  a  verdict  by  a  jury  upon  the  trial  of  an  action  in  a 
justice's  court,  the  justice  must  forthwith  render  judgment  and 
enter  it  in  his  docket-book.  The  rendering  of  a  judgment  is  a  judi- 
cial act,  and  its  entry  a  ministerial  act ;  and  if  the  judicial  act  is 
performed  the  failure  to  perform  the  ministerial  act  will  not  render 
the  judgment  void.  The  judicial  act  in  such  a  case  consists  at  least 
in  fixing  upon  the  amonnt  of  costs, — that  is,  determining  what  costs 
will  be  allowed  and  the  amoimt  thereof, — and  this  act  should  be  indi- 
cated by  some  official  action  ;  a  mere  mental  conclusion  is  not  suffi- 
cient ;  nor  is  it  sufficient  merely  to  form  the  mental  conclusion  and 
express  it  verbally  to  the  person  entitled  to  judgment. 

Where  on  the  day  that  a  verdict  was  rendered  in  a  justice's  court ; 
'  the  justice  wrote  down  in  his  minutes  of  the  testimony  items  of 
costs  aggregating  $7.83  ;  and  thereafter,  upon  the  suggestion  of  the 
attorney  for  the  defendant  who  was  successful,  fixed  the  costs  at  the 
sum  of  $5,  and  75  cents  witness  fees,  and  wrote  down  in  his  minutes 
the  items  amounting  to  $5,  but  failed  to  add  the  75  cents  witness  fees, 
or  to  note  the  fact  that  that  was  the  judgment,  and  did  not  do  so 
until  October  5, — Ileld,  that  no  judgment  was  rendered  until  Octo- 
ber 5 ;  that  such  judgment  so  entered,  not  having  been  rendered 
immediately  after  the  verdict  but  four  days  latter,  was  clearly  void 
and  should  be  reversed ;  that  no  judgment  was  entered  or  rendered 
on  October  1,  and  therefore  the  result  of  an  appeal  therefrom  would 
be  the  same,  whether  it  was  taken  from  a  judgment  of  October  1,  or 
from  one  of  October  5. 

Stephens  v.  Santee  (49  N.  T.  36) ;  Fish  v.  Emerson  (44  Id.  376) ;  You- 
mans  «.  Simmons  (7  Hun,  467) ;  Christopher  v.  Van  Liew  (57  Barb. 
17) ;  distinguished. 

{Decided  November,  1887.) 
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Appeal  from  judgment  of  the  county  court  of  Fulton 
county,  affirming  a  judgment  of  a  justice  of  the  peace. 

This  action  was  brought  before  a  justice  of  the  peace  in 
the  county  court  of  Fulton  county  to  recover  the  sum  of 
$25.  The  answer  was  a  general  denial.  Issue  was  joined 
September  14,  1885,  and  the  case  adjourned  to  October  1, 
when  it  was  tried  before  a  jury,  which  rendered  a  verdict 
against  the  plaintiff  without  leaving  their  seats.  Immedi- 
ately after  the  rendition  of  the  verdict,  the  justice  entered 
in  his  minutes,  the  following  words :  "  Judgment  for  costs 
against  the  plaintiff  was  rendered,"  and  he  also  or  previ- 
ously entered  upon  the  margin  of  the  first  page  of  his 
minutes  of  the  testimony,  sundry  items  of  costs  amount- 
to  $7.82.  Soon  thereafter, — and,  as  the  justice  certifies, 
"  certainly  Avithin  half  an  hour  after  the  jury  rendered 
their  verdict," — the  defendant  and  his  attorney  returned  to 
the  court  and  desired  the  justice  to  determine  the  costs  for 
which  the  defendant  was  entitled  to  judgment,  and  the 
justice  went  over  and  determined  upon  each  item  of  costs 
to  which  the  defendant  was  entitled,  and  there  announced 
his  determination  to  the  defendant  and  his  attorney,  as 
follows :  "  Subp.  $  .25,  adjournment,  .25 ;  fees  for  jury, 
2.70;  swearing  three  witnesses,  .30;  trial  fee,  .75;  rec. 
judgment,  .25 ;  entering  judgment,  .25 ;  execution,  .25  ; 
filing  eight  papers,  .40 ;  defendants  subp.  three  witnesses, 
.35;  witnesses  fees,  .75.  Total,  $6,54."  And  upon  his 
attention  being  called  by  the  defendant's  attorney  to  the 
fact  that  under  the  pleading  the  judgment  for  costs  could 
not  be  more  than  $5  and  witness  fees,  the  justice  rend- 
ered judgment  against  the  plaintiff  for  $5,  and  witness 
fees,  and  orally  declared  his  judgment  then  and  there  in 
the  presence  of  the  defendant  and  his  attorney,  but,  deem- 
ing it  necessary  to  select  from  the  items  taxed  as  afore- 
said such  items  as  together  with  the  $  .75  witness  fees 
would  exactly  amount  to  $5.75,  he  made  no  further 
entry  in  the  minutes  that  night,  and  did  not  make  any 
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further  entry  in  the  minutes  until  October  5,  1885,  when 
he  made  the  following  entry : 

Fees  for  jury,  $2.70 ;  swearing  three  witnesses,  .30 ; 

trialfee,  .75 ;  subp.  .25 $4.00 

Rec.  verdict  .25 ;  entering  judgment,  .25 ;  excution, 

.25  ;  filing  papers,  .25 1.00 

Fees  to  witnesses,  3 75 

Judgment $5.75 

This  entry  he  at  first  dated  October  1,  but  the  plaint- 
iff's attorney  then  coming  into  court  and  demanding  that 
the  date  be  October  5,  it  was  so  made. 

Thereafter,  the  plaintiff  duly  appealed  from  the  judg- 
ment so  rendered  by  the  justice,  to  the  county  court  of 
Fulton  county,  where  it  was  affirmed,  and  this  appeal 
thereafter  duly  taken. 

Franh  B.  Towman,  for  plaintiff-appeUant. 

"  A  justice  of  the  peace  has  such  jurisdiction  in  civil 
actions  and  special  proceedings  as  is  specially  conferred 
upon  him  by  statute,  and  no  other."  Code  Civ.  Pro. 
§  2861.  "  Where  a  verdict  is  rendered,  the  justice  must 
forthwith  render  judgment,"  etc.  Code  Civ.  Pro.  §  3015. 
An  appeal  will  he  from  a  void  judgment  to  reverse  it. 
Striker  i;.  Mott,  6   Wend.  465. 

Rendering  judgment  by  a  justice  of  the  peace  is  a 
judicial  act  and  the  statute  must  be  followed.  It  con- 
sists in  taxing  the  costs  to  which  the  prevailing  party  is 
entitled,  and  adding  them  to  the  amount  of  the  verdict, — 
i.  €.,  "  he  must  declare  it  by  an  official  act,  such  as  indors- 
ing an  entry  or  minute  of  his  decision  upon  the  process 
returned  before  him," — make  it  unchangeable  and  a  mat- 
ter of  record.  3  WaWs  Law  <&  Prac.  (5th  ed.)  832,  833; 
Seaman  v.  Ward,  1  JIUi.  52;  Stephens  v.  Santee,  49  JV. 
Y.  35,  39.  .  .  .  "  To  render  a  valid  judgment,  it  must  be 
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made  a  matter  of  record  publicly  known."  Dalton  v. 
Loughlin,  4  Ahh.  JV.  C.  187,  191.  The  items  mentioned 
as  having  been  "  then  or  previous  thereto  entered  upon 
the  margin  of  the  first  page,"  etc.,  do  not  make  a  judg- 
ment. They  are  not  taxed  as  costs.  KeUis  v.  Turner,  4 
J)en.  553,  554.  "  It  is  not  enough  that  the  verdict  is 
immediately  on  its  rendition  entered  in  the  docket  and  the 
items  of  cost  are  not  entered  or  footed  up  until  several 
days  afterwards."  Cowen's  Treatise  (6th  ed.)  §  1625 ; 
Sibley  v.  Howard,  3  Den.  72,  73 ;  Watson  v.  Davis,  19 
Wend.  371 ;  Wiseman  -y.  Panama  Eailroad  Co.,  1  Hilt. 
300,  301,  This  case  diifers  from  Fish  «.  Emerson  (44  N, 
T.  376),  Allen  <y.  Godfrey  (44  Id.  433),  and  Stephens  v. 
Santee  (49  Id.  35).  In  the  case  at  bar,  the  items  compos- 
ing the  judgment  were  not  all,  if  any  taxed  and  footed  up, 
and  in  no  place  did  the  amount  thereof  appear  until  Octo- 
ber 5,  1885 — four  days  after  the  rendition  of  the  verdict. 
In  Fish  V.  Emerson,  the  justice  made  a  complete  record 
of  the  items  composing  the  judgment,  and  "  indorsed  his 
judgment  on  the  back  of  his  minutes  of  trial,"  etc.  (p. 
377) ;  and  the  court  said  (p.  379) :  "  There  is  no  doubt.  .  .  . 
that  the  justice  properly  rendered  his  judgment  by  the 
written  memorandum  endorsed  upon  his  minutes."  In 
Allen  -y.  Godfrey,  the  justice  attempted  to  render  judg- 
ment on  Sunday,  and  afterwards,  discovering  that  he  had 
omitted  an  item  of  costs,  rendered  judgment  for  the  full 
amount  on  the  following  Monday,  and  thereby,  as  it 
appears,  accidentally  rendered  a  valid  judgment,  as  what 
he  did  on  Sunday  was  void,  as  being  holy  time  (pp.  434, 
436).  And  in  Stephens  v.  Santee,  the  justice  immediately 
rendered  a  valid  judgment,  making  a  complete  record  of 
the  items  composing  the  same  (p.  37),  and  the  only  thing 
claimed  to  have  been  omitted  were  the  words  "  judgment 
for  the  plaintiff"  (p.  38,  fifth  line  from  bottom  of  page, 
and  more  fuUy  discussed  on  p.  49),  and  the  court  held  that 
this  entry — judgment  for  the  plaintiff — was  merely  min- 
isterial and  miglit  be  regarded  as  made.     Yet  these  cases 
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recognize  the  rule  that  rendering  a  judgment  is  a  judicial 
act  and  must  be  evidenced  hy  an  official  act, — such  as  an 
indorsement  of  a  memorandum  of  it  upon  some  process 
returned  in  the  case  or  upon  his  minutes  of  trial.  .  .  . 

The  appellant  appealed  to  the  Fulton  county  court 
"from  a  judgment  rendered  against  him  in  favor  of 

defendant  (respondent)  in  this  action on  the  fifth 

day  of  October,  1885,  for  costs,  $5.75,"  etc.,  and  no  other. 
That  the  jury  rendered  their  verdict  herein  on  the  1st  day 
of  October,  1885,  there  can  be  no  doubt.  And  to  hold 
that  the  justice  could  render  a  valid  judgment  thereon, 
four  days  later,  as  the  county  court  has  held,  is  to  ignore 
and  disregard  the  statute  and  weU  established  precedent. 
Code  Ci/v.  Fro.  §  3015;  Sibley  v.  Howard,  3  Den.  72, 
73  ;  Watson  v.  Davis,  19  Wend.  37 1 .  The  county  court 
should  have  either  reversed  the  judgment  of  the  justice's 
court,  with  costs,  or  dismissed  the  appeal  upon  respond- 
ent's motion,  with  $10  costs  at  most. 

■  Andrew  J.  ISFeUis,  for  defendant-respondent. 
The  verdict  for  defendant  is  a  bar  to  further  prosecu- 
tion by  the  plaintiff  for  the  same  cause ;  and  the  only  dis- 
cretion that  the  justice  has  is  to  fix  costs.  He  must,  of 
course,  render  judgment  for  the  defendant.  Felter  v. 
Mulhner,  2  Johns.  181;  HaU  v.  Tuttle,  6  Ilill,  38; 
Stephens  v.  Santee,  49  iV.  Y.  35,  39.  The  justice,  upon 
receiving  the  verdict,  at  once  taxed  the  costs,  item  by 
item,and  found  the  witnesses'  fees  to  be  75  cents,  and  the 
aggregate  of  the  items  to  be  $6.54,  and  so  formally 
declared.  He  also  then  and  there  declared  in  public,  to 
defendant  and  his  attorney,  that  he  rendered  a  judgment 
against  the  plaintiff  for  $5.75.  Here  was  the  formal 
announcement  which  is  a  judicial  act.  Youmans  v. 
Simmons,  7  Ilun,  466,  469.  As  the  plaintiff  did  not 
demand  judgment  for  $50  or  more,  the  statute  itself 
declares  the  amount  of  judgment  to  be  rendered.  Code 
Civ.  Pro.  §  3076,  subd.  2.  Nothing  appearing  to  the  con- 
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trary,  it  must  be  intended  that  the  Y5  cents, witnesses'  fees, 
were  for  witnesses  attending  from  another  county.  Oak- 
ley V.  Yan  Horn,  21  Wend.  305  ;  Fuller  v.  Wilcox,  19  Id. 
351.  It  was  no  part  of  the  justice's  duty,  judicial  or  min- 
isterial, to  select  from  the  items  of  costs  taxed  such  as 
would  aggregate  $5  and  add  them  to  the  75  cents,  wit- 
nesses' fees,  and  so  enter  his  judgment.  By  the  uniform 
practice  of  the  courts,  a  justice's  judgment  is,  on  appeal, 
to  be  sustained  by  every  reasonable  and  warrantable 
intendment.  Schoonmaker  v.  Spencer,  54  iY  Y.  366 ; 
Rickey  v.  Christie,  40  Ilun,  278 ;  Hayes  v.  Maytham,  20 
Weekly  Dig.  337.  This  court  will  not  look  beyond  the 
returns  and  into  the  affidavits  on  which  the  order  for 
amended  returns  were  made  in  deciding  this  appeal. 
Trust  V.  Delaplaine,  3  £^.  D.  Smith,  219 ;  Beeby  v.  Rob- 
erts, 3  Id.  194;  Kilpatrick  v.  Carr,  3  Ahb.  Pr.  117.  In 
so  far  as  the  returns  are  silent,  it  will  be  presumed  that 
the  judgment  was  rendered  on  the  very  day  the  verdict 
was  returned.  Beattie  v.  Qua,  15  Barb.  132,  135.  .  .  . 
If  in  Christopher  v.  Yan  Liew  (57  Barb.  17)  the  court 
could  assume  that  there  had  been  something  more  than  a 
mental  act,  because  the  justice  swore  that  he  had  formed 
his  judgment,  and  then  noted  in  his  minutes  differently 
than  he  had  formed  it,  certainly  a  like  assumption  could 
be  made  here,  if  necessary. 

"Williams,  J. — The  section  of  the  Code  of  Civil  Proced- 
ure, 3015,  requires  the  justice  forthwith  to  render  the  judg- 
ment and  enter  it  in  his  docket-book.  Here  are  two  acts. 
The  one  has  been  held  to  be  a  judical  act,  the  rendering 
of  the  judgment ;  and  the  other  a  ministerial  act,  the  en- 
tering the  judgment  in  the  docket-book  (Fish  v.  Emer- 
son, 44  N.  Y.  376).  If  the  judicial  act  is  performed,  the 
failure  properly  to  perform  the  ministerial  act  will  not 
render  the  judgment  void  (Same  case).  The  real  question 
here  is,  therefore,  whether  tlie  judicial  act  was  performed 
as  required — whether  the  judgment  was  rendered.     The 
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judicial  act  in  such  a  case  consists  at  least  in  fixing  upon 
the  amount  of  costs — in  determining  what  costs  the  justice 
will  allow,  and  the  amount  thereof.  This  act  should  be 
indicated  by  some  official  action.  A  mere  mental  conclu- 
sion will  not  be  sufficient ;  nor,  it  seems  to  us,  will  it  be 
sufficient  to  form  the  mental  conclusion  and  express  it 
verbally  to  the  person  entitled  to  the  judgment. .  In  this 
case,  the  justice  concluded  in  his  own  mind  as  to  the  items 
making  up  the  $5  of  costs,  verbally  declared  them  to  the 
defendant,  and  entered  them  upon  his  minutes ;  so  far,  there 
was  judicial  action.  But  as  to  the  balance  of  the  costs, 
though  he  returns  he  had  concluded  in  his  own  mind  as  to 
the  fees  of  three  witnesses  (seventy-five  cents),  and  had 
verbally  declared  such  conclusion  to  defendant,  yet  he 
stopped  short  of  entering  that  item  among  the  costs  and 
footing  up  and  arriving  at  the  total,  until  four  days  later. 
Suppose  nothing  had  been  done  after  October  1,  1885, 
could  it  be  said  a  judgment  was  rendered  ?  "We  should 
still  have  the  mental  operation  and  the  verbal  declaration 
of  the  defendant ;  but  no  memorandum  or  entry  of  any 
kind  evincing  an  intention  that  the  total  amount  of  the 
costs  for  which  judgment  had  been  rendered  was  $5.75  or 
any  other  definite  amount.  It  does  not  seem  to  us  it  would 
do  to  say  a  judgment  could  be  rendered  by  the  forming 
of  a  mental  conclusion,  and  the  &,nnouncing  verbally 
of  such  conclusion  to  the  party  entitled  to  the  judg- 
ment. 

In  Stephens  v.  Santee  (49  N'.  Y.  3G),  after  a  trial  by 
jury  and  a  verdict  for  plaintiff,  the  justice  forthwith  en- 
tered in  his  docket  the  amount  of  the  verdict,  and  taxed  and 
entered  therein  also  the  costs,  and  added  the  verdict  and 
costs  togetlier,  but  failed  to  enter  the  words  "  judgment 
for  plaintiff."  It  was  held  the  judgment  was  good  ;  that 
his  judicial  duty  was  to  determine  the  amount  of  costs  to 
which  the  prevailing  party  vfas  entitled,  and  this  had  been 
done  ;  the  remainder  of  his  duty  was  ministerial  simply. 
Here,  it  will  be  seen,  wa?;  tho  evidence  upon  the  docket  of 


CIYIL  PKOCEDUKE  llEPORTS.  253 


Putnam  v.  Van  Allen. 


the  performance  of  the  judicial  duty  of  fixing  the  amount 
of  costs. 

In  Fish  V.  Emerson  (44  JV.  T.  3Y6),  the  justice  indorsed 
upon  his  minutes  a  memorandun,  entitled  in  the  cause, 
judgment  for  plaintiff  for  a  sum  specified,  stating  the  dam- 
ages and  costs  separately,  but  failed  to  enter  the  same  in 
his  docket-book.  It  was  held  a  good  judgment,  the  entry 
in  docket  being  a  merely  ministerial  act.  Here  was  clearly 
the  evidence  of  the  taxing  and  fixing  of  the  amount  of 
costs,  and  damages  tn  the  official  act  of  entering  the  same 
in  his  minutes.  The  counsel  for  respondent  cites,  in  sup- 
port of  the  proposition  that  the  verbal  announcement  by 
the  justice  was  a  sufficient  rendering  of  the  judgment, 
without  any  official  act  of  entering  it  anywhere,  the  case 
of  Youmans  v.  Simmons  (7  Jlun,  467),  which  was  a  case 
decided  in  this  department.  Justice  Learned  writing  the 
opinion. 

But  what  was  held  there  was  that  no  judicial  determin- 
ation was  made  by  the  assessors  until  that  which  consisted 
in  making  and  signing  the  roll ;  that  a  mere  mental  deter- 
mination, evinced  by  no  outward  act,  was  not  a  judicial 
determination ;  that  it  was  the  formal  announcement 
which  constituted  the  judicial  act,  and  that  announcement 
was  not  a  verbal  one,  but  was  the  making  and  signing 
the  assessment-roll.  This  case  certainly  can  be  regarded 
as  no  authority  for  respondent's  contention  here. 

Christopher  v.  Yan  Liew  (57  Barb.  17),  is  also  cited  by 
defendant's  counsel.  The  justice  there  testified  that,  from 
the  evidence  before  him,  he  found  his  judgment  against  the 
defendant  and  in  favor  of  plaintiff,  but,  upon  entering  the 
judgment  in  his  docket,  he,  by  mistake,  entered  the  judg- 
ment in  favor  of  defendant  against  plaintiff.  It  was  held 
the  entering  of  the  judgment  in  the  docket  was  merely  a 
ministerial  and  not  a  judicial  act,  and  the  mistake  was, 
therefore,  ministerial  and  not  judicial.  It  was  said  by  the 
court  that  a  decision  in  the  mind  of  the  justice,  without  be- 
ing evinced  by  any  official  act,  was  not  a  rendering  of  judg- 
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ment ;  that  before  a  judgment  can  be  said  to  be  rendered 
there  must  be  some  official  act  other  than  a  mere  operation 
of  the  mind,  as  held  in  Stephens  v.  Santee  (51  Barb.  532), 
AYhich  is  the  same  case  afterwards  reported  49  N.  JT.,  above. 

It  did  not  appear  how  the  justice  had  rendered  the 
judgment,  but  he  having  sworn  he  had  done  so  before 
entering  it  in  his  docket,  the  court  assumed  that  by  some 
official  act  he  had  done  so  before  he  started  to  enter  it  in 
his  docket. 

We  think  it  must  be  said  no  judgment  was  rendered 
until  October  5,  1885,  The  justice  commenced  to  make 
entries  which,  if  completed  October  1,  1885,  would  have 
been  such  official  act  as  would  have  amounted  to  the  ren- 
dering of  a  judgment,  but  the  entries  were  not  completed 
so  as  to  arrive  at  the  full,  complete  amount  of  costs  until 
October  5,  1885.  This  judgment,  or  pretended  judgment, 
was  appealed  from;  no  judgment  rendered  or  entered 
Ootober  1,  1885,  was  appealed  from. 

This  judgment  appealed  from  was  clearly  void  as  hav- 
ing been  rendered,  not  forthwith  after  the  verdict,  but 
four  days  later,  at  a  time  when  the  justice  had  no  right 
to  render  any  judgment.  That  judgment  should  have 
been  reversed  by  the  county  court  because  it  was  so  void. 
Nevertheless,  the  county  court  affirmed  that  judgment, 
with  costs.  Yery  likely  the  affirmance  was  intended  to 
be  of  a  judgment  rendered  and  entered  October  1,  1885, 
but  the  fact  is  no  such  judgment  was  appealed  from.  We 
are  of  opinion,  however,  no  judgment  was  rendered  or 
entered  October  1,  1885,  so  that  the  result  would  be  the 
same  if  the  appeal  were  in  form  from  a  judgment  of  that 
date. 

The  judgment  of  the  county  court  and  the  justice  should 
both  be  reversed,  with  costs  in  county  court  and  on  this 
appeal. 

Learned  and  Landon,  JJ.,  concurred. 
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SETMOUE  V.  ASHENDEK 

SuPEEioE  Court  of  the  City  of  New  Yoke,  Special  Teem, 
Jantiaky,  1888. 

§3251. 

Costa. — When  (hose  paid  as  condition  of  amendment  cannot  be  again  taxed 
on  finally  succeeding  in  action. 

Where  a  defendant  was  granted  leave  to  amend  his  answer  on  pay- 
ment of  a  part  of  the  costs  of  the  action  to  be  taxed,  and  such  costs 
were  thereafter  paid  to  the  plaintiff,  and  ihe  plaintiff  succeeded  in 
the  action,  the  plaintiff  cannot,  on  taxing  his  costs  in  the  action,  in- 
clude the  costs  so  paid. 

Havemeyer  v.  Havemeyer  (48  If.  Y.  Super.  [16  /.  d;  8.]  104);  Donovan 
«.  Board  of  Education  (1  If.  Y.  Civ.  Pro.  311,  note),  distinguished. 

(Decided  January  9,  1888.) 

Motion  by  plaintiff  for  a  new  taxation  of  his  costs. 

Pending  this  action,  the  defendant  asked  leave  to  amend 
his  answer,  and  Mr.  Justice  Feeedman,  presiding  at  special 
terra,  granted  the  motion  on  payment  of  costs  after  notice 
of  trial,  and  term  fees,  which  were  taxed  at  $45.  There- 
after, plaintiff  succeeded  in  the  action,  and  sought  to 
include  among  the  costs  taxed  by  him  those  which  had 
been  paid  by  the  defendant  as  a  condition  of  said  amend- 
ment. The  clerk,  upon  objection  being  made  by  defend- 
ant, refused  to  tax  the  same,  and  the  plaintiff  thereupon 
made  this  motion. 

Blcmdy  c&  Hatch,  for  plaintiff  and  motion. 
Alexander  &  Green,  for  defendant  opposed. 

Feeedman,  J. — Havemeyer  v.  Havemeyer  (48  N.  Y. 
Super.  [16  e/.  i&  S.'\  104),  and  Donovan  v.  Board  of  Edu- 
cation (1  N.    Y.  Civ.  Pro.  311  note),  do  not  apply.     In 
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each  of  these  cases,  the  party  who  had  paid  the  costs  as  a 
condition  for  leave  to  amend,  finaMy  succeededo  In  the 
case  at  bar,  the  costs  were  received  by  the  party  who 
finally  succeeded.  Moreover,  on  granting  leave  to  the 
defendant  to  amend,  on  payment  of  a  part  of  the  costs  to 
be  taxed,  I  did  not  intend  that  in  case  they  were  received 
by  the  plaintiff  and  the  plaintiff  should  be  successful  in 
the  action,  he  should  have  the  right  to  tax  them  over  again. 
Taxation  affirmed. 


SHERRY,  Appellant,  v.  CARY,  Respondent. 

Superior  Court  of  the  City  of  Kew  York,   General 
Term,  January,  1888. 

§  3228. 

Costs. — WTiat  must  he  shovm  to  entitle  plaintiff  in  action  to;  upon  recovering 
less  than  $50. — Proof  on  taxation  to  a/uUiorize  review. 

Where  the  plaintiff  iu  an  action  on  contract  recovers  .ess  than  $50,  he 
must,  to  entitle  nimself  to  costs,  show  before  the  clerk,  as  taxing  of- 
ficer thereof,  not  only  that  the  sum  of  the  accounts  of  both  p)arties,  as 
set  forth  in  the  pleadings,  exceeded  $400,  but  also  that  the  sum  of  the 
accounts  actual  proved  on  the  trial  exceeded  that  sum. 

Upon  a  motion  for  a  new  taxation  of  costs  to  obtain  relief,  claimed  as  a 
matter  of  right,  no  afiidavit  can  be  considered,  against  the  objection 
of  the  opposing  party,  which  was  not  before  the  clerk.  The  determi- 
nation of  an  appeal  from  an  order  made  upon  such  motion  must 
depend  exclusively  upon  the  state  of  the  proofs  before  the  clerk. 

{Decided  Janua/ry  3,  1888.) 

Appeal  from  two  orders  denying  motions  to  retax  costs, 
made  for  the  purpose  of  reviewing  the  decision  of  the 
clerk  of  this  court  refusing  to  tax  costs  in  plaintiff's 
favor. 

Sufficient  facts  are  stated  in  the  opinion. 

EdAJoard  P.  Wilder^  for  plaintiff-appellant. 


CIYIL  PROCEDUEE  REPORTS.  257 

Sherry  v.  Gary. 

kelson  Smith,  for  defendant-respondent. 

Feeedman,  J. — This  is  an  appeal  from  an  order  made 
at  special  term  denying  plaintiff 's  motion  to  vacate  the 
judgment  and  to  direct  the  clerk  to  tax  plaintiff 's  costs 
and  to  enter  judgment  for  such  costs.  In  the  notice  of 
appeal  the  plaintiff  gave  notice  that  upon  the  appeal  from 
said  order  he  would  ask  for  a  review  of  a  prior  order  de- 
nying plaintiff 's  motion  for  a  new  taxation  of  costs  and 
aifirming  the  clerk's  decision  refusing  to  tax  plaintiff 's 
costs.  The  jury  having  rendered  a  general  verdict  of  $23.59 
for  the  plaintiff,  the  clerk  refused  to  tax  plaintiff  s  costs 
because  the  verdict  was  for  less  than  $50. 

It  is  claimed  by  the  plaintiff,  however,  that  he  is  enti- 
tled to  costs  because  the  action  is  one  of  which  no  justice 
of  the  peace  would  have  taken  jurisdiction.  Section 
3228  of  the  Code  of  Civil  Procedure,  among  other  things, 
provides  that  the  plaintiff  is  entitled  to  costs  of  course, 
upon  the  rendering  of  a  final  judgment  in  his  favor  in  an 
action  specified  in  subdivision  4  of  section  2863.  By  turn- 
ing to  that  section  it  is  found  that  it  refers  to  an  action  m 
which  a  justice  of  che  peace  has  not  juristiction.  The 
action  thus  referred  to  is  one  where,  in  a  matter  of  account, 
the  sum  total  of  the  accounts  of  Doth  parties  proved  to 
the  satisfaction  of  a  justice  of  the  peace  exceeds  $400. 

By  the  pleadings  it  appears  that  the  complaint  sued 
upon  contains  seven  distinct  causes  of  action,  amounting  m 
the  aggregate  to  $552.50  exclusive  of  interest.  The  de- 
fendant interposed  a  general  denial  and  then  set  up  two 
counter-claims  arising  out  of  matters  disconnected  with 
any  of  the  claims  of  the  plaintiff,  and  amounting  together 
to  the  sum  of  $561.26  exclusive  of  interest.  To  recover 
costs  upon  a  verdict  of  only  $23.89  in  Jais  favor  as  a  result 
of  a  trial  of  all  these  issues,  the  plaintiff  was,  therefore, 
bound  to  show  before  the  clerk  as  taxing  officer  not  only 
that  the  sum  of  the  account  of  both  parties  as  set  forth 
exceeded  $400,  but  also  that  the  sum  of  the  accounts  actu- 
VoL.  XIII.— 17. 
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aUy  proved  upon  the  trial  was  in  excess  of  $400  (Tompkins 
V.  Greene,  82  iV".  T.  619;  affirming  21  Mtin,  257).  The 
motions  were  made  subsequent  to  the  taxation  and  re- 
sulted in  the  orders  appealed  from,  were  made  to  obtain 
relief  claimed  by  the  plaintiff  as  a  matter  of  right.  No  affi- 
davit could,  therefore,  be  considered  against  the  objection 
of  the  defendant  which  was  not  before  the  clerk. 

As  a  further  consequence,  the  determination  of  the  ap- 
peal now  before  us  depends  exclusively  upon  the  state  of 
the  proofs  before  the  clerk.  From  the  appeal-book  it  is 
impossible  to  determine  Avhat  proof  was  given  by  the 
plaintiff  before  the  clerk.  Even  the  bill  of  costs  claimed 
and  presented  has  not  been  printed.  For  all  that  appears, 
no  proof  was  made  before  the  clerk  that  the  sum  of  the 
amounts  actually  proved  to  the  satisfaction  of  the  jury 
was  in  excess  of  $400.  This  being  so,  it  is  impossible  to 
find  that  an  error  was  committed  either  by  the  clerk  or 
by  either  of  the  learned  judges  who  respectively  made 
the  orders  appealed  from.  The  orders  must  be  affirmed, 
with  $10  costs  and  disbursements.* 


KNAPP  V.  HAMMERSLEY,  Impleaded,  etc. 

SuPEEME  Court,  First  Department,  New  York  County, 
Special  Teem,  November,  1887. 

§  3253. 

Co$i» — When  extra  allowance  refused  becatise  no  basis  upon  which  it  can  be 

computed. 

Where,  in  an  action  by  a  trustee  to  be  permitted  to  resign  and  to  be 
relieved  from  his  trust,  the  defendant  sets  up  the  non-payment  of 
certain  taxes  on  property  which  was  the  subject  of  the  trust,  and 
tax  sales  thereof,  and   prayed  that  the  trustee  be  required  to  pay 

*  An  appeal  to  the  court  of  appeals  from  this  determination  is  pending. 
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such  taxes  and  redeem  the  property  before  being  relieved  from  his 
trust,  and  it  appeared  that  pending  the  action  the  plaintiff  paid  the 
taxes, — Held,  that  an  extra  allowance  should  not  be  granted  the 
defendant  as  a  condition  upon  which  the  plaintiff  should  thereafter 
be  allowed  to  discontinue  ;  that  the  taxes  having  been  paid,  they  had 
not  been  recovered  by  the  defendant,  and  were  not  the  subject  of  the 
action,  and,  therefore,  there  was  no  basis  on  which  to  compute  an 
extra  allowance. 
(Decided  November  14,  1887.) 

Motion  by  plaintiff  for  leave  to  discontinue  the  action 
upon  payment  of  taxable  costs. 

This  action  was  brought  by  the  plaintiff  as  a  trustee 
substituted  in  the  })lace  of  former  trustees,  deceased,  to  be 
relieved  from  his  trust  and  for  an  accounting  in  respect 
thereto.  The  action  was  begun  in  May,  1887,  and  before 
the  end  of  June,  all  the  defendants  had  either  appeared 
and  pleaded,  or  were  in  default.  The  defendant,  Andrew 
S.  Hammersley,  Jr.,  beside  putting  in  issue  some  of  the 
allegations  of  the  complaint  by  a  denial  of  any  knowledge 
or  information  sufficient  to  form  a  belief  as  to  their  truth, 
set  up  as  a  defense  the  non-payment  by  the  plaintiff  of 
certain  taxes  on  real  property  which  was  the  subject  of 
the  trust,  and  which,  by  the  terms  of  the  will  creating  the 
trust,  the  trustee  was  required  to  pay,  ^nd  also  set  up  the 
sale  of  the  land  for  such  taxes  and  demanded  that  before 
the  plaintiff  was  relieved  from  the  trust  he  be  required  to 
redeem  said  land  from  such  sales  and  to  pay  said  taxes. 
Pending  the  action,  the  plaintiff  paid  said  taxes  and 
redeemed  the  said  land  from  said  sales. 

In  September,  the  defendant,  Southwick,  noticed  the 
cause  for  trial  at  the  October  special  term,  and  the  defend- 
ant, Hammersley,  noticed  it  for  trial  at  circuit.  Before 
the  case  was  reached  at  special  term,  the  plaintiff  moved 
in  open  court  before  the  justice  holding  that  term  for  leave 
to  discontinue  the  action  upon  the  payment  of  costs  to 
the  defendants,  Hammersley  and  Southwick,  and  the  first 
named  defendant  asked  that  he  be  granted  an  extra  allow- 
ance under  Code  of  Civil  Procedure,  section  3253,  and  that 
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the  payment  of  such  allowance  in  addition  to  the  taxable 
costs  be  made  a  condition  upon  which  such  discontinuance 
should  be  granted.  He  sought  to  have  such  allowance 
based  upon  the  taxes  set  out  in  his  answer  as  unpaid,  and 
which,  pending  the  action,  the  plaintiff  had  paid. 

Stewart  <&  Sheldon,  for  plaintiff  and  motion. 

S.  JoTies,  for  defendant  Andrew  S.  Hammersley,  Jr., 
opposed. 

Lawrence,  J. — I  do  not  see  how  an  extra  allowance  can 
be  granted  to  the  defendant  as  a  condition  upon  allowing 
the  plaintiff  to  discontinue.  The  taxes  which  have  been 
paid  by  the  plaintiff  since  the  action  was  commenced  have 
not  been  recovered  by  the  defendant,  nor  are  they  the  sub- 
ject of  the  action  (Weaver  v.  Ely,  83  JV.  Y.  89;  Ogdensburgh, 
etc.  R.  R.  Co.  V.  Vermont,  etc.,  R.  R.  Co.,  63  iV^.  Y.  1Y6). 
There  is,  therefore,  no  basis  on  which  a  computation  for  an 
allowance  could  properly  be  made  (Meyer  v.  Rasquin,  20 
Weekly  Dig.  98). 

An  order  must,  therefore,  be  entered  permitting  the 
plaintiff  to  discontinue  upon  payment  of  the  taxable  costs, 
including  a  trial  fee,  and  the  disbursements  in  the  action. 


HOLMES  v.  JONES,  as  Treasurer,  etc. 

Supreme  Court,  Third  Department,  Saratoga  County, 
Special  Term,  January,  1888. 

§  631. 

Bill  of  particula/ra — WTien   not  ordered    in  action  for  libel  of  matter 
pleaded  in  mitigation  of  damages. 

Where  the  defendant  in  an  action  for  libel  sets  up  matter  in  justification 
and  also  in  mitigation  of  damages, — especially  where  the  matter 
pleaded  in  mitigation  is  of  facts  with  which  the  plaintiff  is  entirely 
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familiar,  and  with  which  the  defendant  is  not  familiar, — there  does 
not  seem  to  be  any  reason  for  requiring  the  defendant  to  give  a  bill  of 
particulars  of  such  mitigating  circumstances. 

Where,  in  an  action  for  libel  consisting  of  statements  that  the  plaintiff, 
who  was  an  undertaker,  at  a  particular  funeral  was  in  an  unfit  con- 
dition to  perform  the  duties  required,  in  consequence  of  his  being 
intoxicated,  the  answer  set  up  in  mitigation  of  damages  that  the 
plaintiff  was  addicted  to  the  drinking  of  intoxicating  liquors  to 
to  excess,  and  had,  prior  to  the  date  named  in  the  alleged  libel,  been 
under  the  influence  of  liquor  while  attending  funerals,  etc.,  in  the 
village  of  Saratoga  Springs,'  which  facts  were  known  to  many  resi- 
dents of  said  place,  and  it  appeared  from  aflidavits  that  the  plaintiff 
had  conducted  the  business  of  undertaker  for  more  than  forty  years  at 
said  place,  and  had  taken  charge  of  more  than  one  thousand 
fimerals,  and  that  he  had  a  complete  record  of  all  the  funerals  he  had 
attended, — Held,  that  the  defendant  should  not  be  required  to  furnish 
a  bill  of  particulars  of  the  times  and  places  when  the  plaintiff  was  in- 
toxicated while  so  attending  funerals ;  that  the  matters  alleged  did  not 
constitute  a  defense,  but  were  pleaded  in  mitigation  of  damages 
only;  and,  therefore,  the  application  for  a  bill  of  particulars  should 
be  denied;  but  that  the  power  of  the  court  to  order  a  bill  of  particu- 
lars in  such  a  case  was  undoubted. 

Orvis  V.  Dana  (1  Abb.  If.  C,  268),  followed  ;  Cardwell  v.  Cardwell 
(12  Hun,  92) ;  Stiebeling  «.  Lockhaus  (21  Hun,  257);  Grardinier  v. 
Knox  (27  Id.  500),  distinguished. 

Where  the  affidavit  upon  which  a  plaintiff  moved  for  a  bill  of  particu- 
lars of  matters  alleged  in  an  action  for  libel  in  mitigation,  stated 
that  he  had  no  information  or  knowledge  as  to  the  particulars  of  the 
matters  referred  to,  but  did  not  state  that  he  had  no  suspicion  or 
belief  in  regard  thereto,  it  is  insuflicient. 

{Dtcided  January,  1888.) 

Motion  by  plaintiff  for  a  bill  of  particulars  of  matters 
set  forth,  in  answer  of  the  defendant. 

The  facts  appear  in  the  opinion. 

C.  8.  Lester,  for  plaintiff  and  motion. 

H.  E.    Young   {Townsend,  Dyett    dh    Einstein),  for 
defendants,  opposed. 
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Fish,  J. — I  cannot  see  any  good  reason  for  granting 
this  motion,  The  action  is  brought  to  recover  damages  for 
the  publication  of  a  libel  in  the  JVew  York  Times^  a  pub- 
lic newspaper,  published  by  an  association  of  which  the 
defendant  is  treasurer.  The  offensive  language  made  use 
of  in  the  alleged  libel  consists  of  a  charge  that  plaintiff,  at 
and  about  the  time  he  claimed  to  be  doing  service  as  an 
undertaker  in  charge  of  the  remains  of  General  Grant  at 
Mt.  McGregor,  was  in  an  unfit  condition  to  perform  the 
duties  required,  in  consequence  of  his  being  in  a  state  of 
intoxication  from  the  use  of  spirituous  liquors. 

The  answer  does  not  deny  the  publication  of  the  article 
as  charged,  but  rather  pleads  justification,  to  the  effect  that 
the  statements  of  the  alleged  libel  in  regard  to  plaintiff's 
condition  and  behavior  at  the  time  stated  were  true,  and 
were  published  without  malice,  only  as  a  part  of  the  cur- 
rent news ;  and  then,  as  a  further  answer  in  mitigation 
of  damages,  pleads  that  the  plaintiff  was  a  person  who 
had  been  for  a  long  time  immediately  prior  to,  was  at  the 
time  when,  &c.,  and  has  been  since,  addicted  to  the  drink- 
ing of  intoxicating  liquors  to  excess,  and  had,  on  various 
occasions  prior  to  that  date,  been  under  the  influence  of 
liquor  w^hile  attending  funerals,  &c.,  at  the  village  of 
Saratoga  Springs,  which  facts  were  known  to  many  resi- 
dents of  Saratoga. 

The  plaintiff  asks  for  a  bill  of  particulars  stating  the 
names  of  persons  at  whose  funeral  the  plaintiff  was  under 
the  influence  of  liquor,  and  when  and  where  such  funerals 
took  place,  on  an  affidavit  of  plaintiff  that  he  has  no 
information  or  knowledge  as  to  the  time  and  place  where 
a  funeral  took  place  in  which  deponent  was  under  the 
influence  of  liquor,  so  that  he  cannot  prepare  for  trial  for 
want  of  information  of  the  name  of  any  person  whose 
funeral  was  so  conducted. 

The  facts  averred  do  not  constitute  a  defense  to  the 
action,  and  do  not  constitute  any  claim  against  plaintiff ; 
but  if  proved  on  the  trial,  it  is  claimed,  they  may  be  con- 
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sidered  by  the  jury  on  the  question  of  damages,  even 
though  a  complete  defense  may  not  be  established. 

The  plaintiff  in  his  complaint  states  in  substance  that 
for  many  years  he  has  resided  at  Saratoga  Springs,  during 
which  time  he  has  practiced  the  business  of  undertaker. 
In  his  affidavit  on  this  motion,  he  states  that  he  has  con- 
ducted such  business  for  forty  years  at  that  village,  and 
has  taken  charge  of  more  than  one  thousand  funerals.  If 
the  information  the  plaintiff  desires  to  enable  him  to  pre- 
pare for  trial,  related  to  facts  and  matters  of  which  the 
defendant  had  better  knowledge  than  plaintiff,  and  with 
which  defendant  was  more  familiar  than  plaintiff,  there 
would  be  considerable  merit  in  plaintiff's  application  for 
this  bill  of  particulars.  Such,  however,  is  not  the  case. 
The  plaintiff,  on  the  contrary,  probably  has  a  record  of 
all  the  funerals  he  has  attended  at  Saratoga  Springs,  and 
cannot  well  be  taken  by  surprise  at  a  trial  had  in  that 
county  upon  proof  relating  to  any  of  them. 

It  might  be  a  difficult  thing  for  the  defendant,  who 
must  act  entirely  upon  information  and  belief,  to  give 
names  and  particulars  of  the  cases  where  plaintiff  has 
officiated  in  that  capacity.  Again,  the  matters  of  which 
plaintiff  seeks  particulars,  are  such  as  might  be  proved  by 
a  defendant  upon  assessment  of  damages  on  default  for 
want  of  answer  (see  section  536  of  the  Code  of  Civil  Pro- 
cedure). In  that  case,  the  plaintiff  would  not  be  entitled 
to  any  notice  whatever  that  the  defendant  intended  to 
offer  proof  of  facts  in  mitigation. 

Where  the  defendant  has  in  his  answer,  along  with  a 
plea  of  justification,  given  plaintiff  notice  that  he  wiU 
offer  proof  of  certain  facts  in  mitigation,  and  especially 
facts  of  which  plaintiff  is  entirely  familiar,  and  of  which 
defendant  is  not  familiar,  there  does  not  seem  to  be  any 
good  reason  for  requiring  defendant  to  give  a  bill  of  par- 
ticulars of  the  mitigating  circumstances. 

The  affidavit  upon  which  plaintiff  moves  does  not  state 
he  has  that  no  suspicion  or  belief  as  to  what  particular 
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cases  the  defendant  refers,  but  states  only  that  he  has 
no  information  or  knowledge  on  the  subject.  Such  an  affi- 
davit might  well  be  made,  even  where  the  affiant  was 
fully  persuaded  in  his  mind  what  occasions  were  alluded 
to. 

It  does  not  follow  as  a  matter  of  course  that  a  party  is 
entitled  to  a  bill  of  particulars  in  this  class  of  cases.  The 
statute  has  given  the  court  power  to  require  increased 
particularity  in  any  and  all  cases  where  special  grounds 
are  shown  to  exist  (See  Dwight  v.  Germania  Insurance 
Co.,  84iyr.  Y.  493). 

I  find  no  case  where  a  bill  was  ordered  requiring  par- 
ticulars as  to  matters  offered  in  mitigation.  I  find  no 
case  where  an  order  was  made  upon  as  imperfect  an  affi- 
davit as  the  plaintiff  offers  here. 

Orvis  V.  Dana  (1  Abb.  N.  C.  268)  comes  nearer  than 
any  other  to  the  one  before  us,  and  upon  the  authority  of 
that  case  this  motion  must  fail.  The  cases  of  Card  well  v. 
Card  well  (12  Hun,  92) ;  Stiebeling  v.  Lociihaus  (21  Hun,^ 
457) ;  Gardinier  v.  Knox  (27  Hun,  600),  are  neither  of 
them  in  point  to  justify  the  order  asked  for  here. 

The  power  of  the  court  is  not  doubted.  It  should, 
however,  only  be  exercised  where  there  is  reason  to  be- 
lieve that  justice  will  be  promoted  by  requiring  a  party  to 
disclose  his  hand  more  fully  with  particulars. 

There  is  no  ground  for  such  action  in  this  case. 

Motion  denied. 
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HATFIELD  v.  TODD. 

Supreme  Court,  First  Department  ;  New  York  County, 
Special  Term,  November,  1887. 

§§  493,  514. 

Beply — Cannot  contain  counter-claims — Remedy. 

A  reply  to  an  answer  cannot  contain  counter-claims. 

Cohn  V.  Husson  (66  How.  Pr.  150),  followed. 

Where  a  reply  improperly  contains  counter-claims  the  remedy  is  by 
motion  to  strike  them  out,  and  not  by  demurrer.  Demurrer  is  only 
authorized  against  new  matter  not  pleaded  as  a  counter-claim. 

{Decided  November  16,  1887.) 

Motion  by  defendant  to  strike  out  three  paragraphs  of 
the  answer  setting  up  counter-claims. 

This  action  was  brought  to  recover  $11,250  and  inter- 
est, balance  due  upon  an  account  alleged  to  have  been 
stated  between  the  plaintiff  and  che  defendant,  by  which 
it  was  found  that  the  defendant  was  indebted  to  the 
plaintiff  in  the  sum  of  $13,500.  The  answer  of  the  de- 
fendant denied  each  and  every  allegation  of  the  complaint 
and  set  up  a  counter-claim  of  $2,628.66  for  board,  rooms, 
attendance,  etc.,  furnished  by  the  plaintiff  as  proprietor  of 
the  iLotel  Yendome  to  tne  plaintiff,  at  his  request.  To  this 
counter-claim  the  plaintiff  served  a  reply,  which,  beside 
setting  up  matters  in  denial  and  avoidance  of  the  same, 
and  also  alleging  payment,  pleaded  four  counter-claims, 
viz.:  First,  for  services  alleged  to  have  been  rendered  by 
the  plaintiff  as  an  architect,  to  the  defendant,  of  the  value 
and  reasonably  worth  the  sum  of  $20,Y15,  of  which  it  is 
stated  that  there  remains  due  and  unpaid  the"  sum  of 
$16,115.  Second,  for  other  services  as  an  architect  alleged 
to  have  been  rendered  by  the  plaintiff  for  and  at  the 
request  of  the  defendant,  the  sum  of  $20,500.     Third,  for 
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moneys  loaned,  and  for  other  work,  labor  and  services  per- 
formed, the  sum  of  $9,500 ;  and  fourth,  on  an  account  stated 
at  $16,615,  balance  of  $16,115  and  interest.  This  reply 
concluded  with  the  following  demand  for  judgment: 
"  Wherefore  plaintiff  demands  judgment  against  the  de- 
fendant as  demanded  in  the  complaint,  and  for  the  sum  of 
$16,115,  with  interest  thereon  from  the  23d  of  August, 
1886,  and  for  the  sum  of  $20,500,  and  interest  thereon 
from  the  28th  of  January,  1886,  and  for  the  sum  of  $9,500, 
and  interest  thereon  from  the  28th  of  January,  1887,  and 
for  the  sum  of  $16,115,  with  interest  thereon  from  the  23d 
of  August,  1887,  beside  the  costs  and  disbursements  of 
this  action." 

Arnold  &  Green,  for  defendant  and  motion. 
Cited :  Code  Civ.  Pro.  §  514 ;  Cohn  w.  Husson,  66  How. 
Pr.  150. 

Cornelius  Fishe,  for  plaintiff,  opposed. 

Cited :  Houghton  ■o.  Townsend,  8  How.  Pr.  441 ; 
Stewart  y.  Travis,  10  Id.  148  ;  Allen  v.  Paterson,  7  N.  T. 
476  ;  Devlin  v.  Bevins,  22  Row.  Pr.  290;  Kain  v.  Dickel, 
46  Id.  208  ;  HaU  o.  HaU,  30  Id.  51. 

Barrett,  J. — The  motion  to  strike  out  the  counter-claims 
from  the  reply  as  unauthorized  should  be  granted,  with 
costs.  One  of  the  cases  cited  distinctly  approves  of 
such  a  specific  counter-claim  whatever  may  be  said  of 
set-offs.  I  agree  with  Judge  McAdam's  opinion  in  Cohn  v. 
Husson  {66  How.  Pr.  150).  I  also  agree  that  the  remedy 
is  by  motion. 

Demurrer  is  authorized  only  against  new  matter  not 
pleaded  as  a  counter-claim. 
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Estate  of  MAEGARETTA  GROVE,  Deceased. 
Subkogate's  Court,  New  Yokk  County,  Januaky,  1888. 

§  §  810  et  seq.,  2667. 
Bond — Husband  may  act  as  surety  for  wife  on  Tier  bond  as  administratrix. 

A.  husband  may  act  as  surety  upon  a  bond  given  by  his  wife  for  the 
faithful  performance  of  her  duties  as  an  administratrix;  and,  it  seem$ 
that  a  wife  who  has  a  separate  estate  may  be  a  surety  upon  the 
bond  of  a  husband  for  the  faithful  performance  of  his  duties  as  an 
administrator.   [H,  15] 

Estate  of  McMaster  (13  N.  Y.  Civ.  Pro.  177),  disapproved  and  not  fol- 
lowed; [1,  15]  Bertles  v.  Nunan  (92  iV.  Y.  153)  ;  [2]  Zorntlein  v. 
Bram  (lOO/cZ.12);  P]  Fairlee®.  Bloomingdale  (14  Abb.  N.C.  341),  [4] 
distinguished  ;  Yale  v.  Dederer  (18  N.  Y.  265) ;  [7]  Corn  Exchange 
Ins.  Co.  V.  Babcock  (42  Id.  613) ;  [8]  Third  Nat.  Bank  «.  Blake  (73 
Id.  260),  [9]  applied  and  followed. 

At  common  law,  the  contracts  of  a  married  woman  were  void,  and 
could  not  be  enforced  against  her  ;  but  in  equity  a  married  woman 
having  a  separate  estate  has  been  treated,  as  to  such  estate,  as  &feme 
sole,  and  capable  of  charging  such  estate  in  equity  with  all  her 
debts  and  obligations,  [5.] 

It  $sems,  that  prior  to  the  enactment  of  Laws  of  1884,  chapter  381,  a 
married  woman  could  become  a  surety  for  her  husband  on  his 
promissory  note  or  other  obligation  if  she  expressly  charged  her 
separate  estate,  [6,  lO]  and  that,  since  the  enactment  of  said  law, 
she  may  become  liable  on  such  a  contract  without  even  charging 
her  separate  estate ;  [12]  that  she  may  form  a  copartnership  with 
her  husband  and  give  notes  in  the  firm  name,  where  the  debt  was 
created  for  property  furnished  for  the  benefit  of  her  separate  estate; 
[13]  and  that  she  may  contract  with  her  husband  in  relation  to  her 
separate  estate,   [i*] 

(Decided  Jamiary,  1888.) 

Application  to  require  the  administration  clerk  of  the 
surrogate  court  of  New  York  county,  to  accept  the  hus- 
band of  the  administratrix  herein  as  a  surety   upon  the 
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bond  given  by  her  for  the  faithful  performance  of  her 
duties. 

The  opinion  states  sufficient  facts. 

Howard  R.  B.ayne  {Malibie^  Bayne  &  Marshall^  attor- 
neys), for  administratrix  and  motion. 

The  only  case  reported  where  a  husband  has  been  re- 
fused as  a  surety  for  his  wife  is  Estate  of  McMaster,  12  i7. 
Y.  Civ.  Pro.  177.  .  .  But  we  respectfully  submit  that  case 
was  improvidently  decided  and  without  due  considera- 
tion. The  cases  upon  which  it  was  decided  were  not  au- 
thorities for  the  decision,  and  should  not  have  controlled. 
The  citation  from  1  Blacks.  Comm.  44:2,  merely  refers  to 
the  well  established  principle  at  common  law  of  the  disa- 
bilities arising  from  coverture.  It  is  not  an  express  au- 
thority for  the  position  in  question.  The  New  York  cases 
cited  to  support  the  doctrine  that  a  husband  cannot  be 
surety  for  his  wife  are  not  in  point,  and  do  not  support 
that  doctrine.  Since  Zaws  1867,  c.  782,  married  women 
have  the  same  right  to  administer  as  if  single.  Matter  of 
Curser,  25  Bun,  579 ;  West  v.  Mapes,  4  Bed/.  496.  Any 
contract,  therefore,  made  with  her  as  administratrix  is  a 
contract  made  in  autre  droit,  and  in  such  right  a  wife 
could  contract  even  with  her  husband  at  common  law. 
Co.  Litt.  112  a.  But  we  contend  a  husband  being  surety 
for  his  wife  is  not  contracting  with  her  in  the  sense  in 
which  even  the  spirit  of  the  common  law  forbade  contracts 
between  husband  and  wife.  There  is  no  contract  in  this 
case  between  the  husband  and  wife. 

But  the  law  of  1867  as  construed  in  25  Hun,  579,  and  4 
Redf.  496  {supra),  makes  a  married  woman  single  for  all 
purposes  of  administration  throughout.  No  disability  of 
coverture  can  possibly  affect  her  rights  or  liabilities  under 
such  appointment.  For  if  so,  then  the  rights  and  liabili- 
ties of  the  officers  of  the  law  depend  not  upon  their  office 
but  upcm  whether  tliey  are  married  or  not.     It  is  her  riglit 
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to  have  accepted  a  good  and  sufiBcient  surety  for  the  per- 
formance of  her  trust,  and  if  her  husband  is  refused  as 
such  merely  because  he  is  her  husband,  then  at  once  the 
disabilities  of  coverture  are  set  up  against  her  in  the  face 
of  the  statute  passed  for  the  very  purpose  of  removing 
any  such  possible  objection.  It  has  been  expressly  held 
by  the  court  of  appeals  in  this  State  that  a  wife  can  be 
surety  for  her  husband,  and  such  liability  on  her  part  has 
been  repeatedly  enforced  (see  Corn  Ex.  Ins.  Co.  v.  Bab- 
cock,  42  iV^.  3^.  613;  Carpenter  v.  O'Dougherty,  58  Id. 
681 ;  Third  Nat.  Bank  v.  Blake,  Y3  Id.  260 ;  Woolsey  v. 
Brown,  74  Id.  82. 

Prior  tp  the  act  of  1884,  c.  381,  it  was  necessary  that  a 
married  woman  should  expressly  charge  her  separate  es- 
tate to  make  the  contract  of  surety  ship  enforceable  against 
her.  This  was  held  in  the  cases  last  cited,  and  the  ques- 
tion came  up  for  special  consideration  and  decision  in 
Linderman  v.  Farquharson,  101  JST.  Y.  434,  where  the 
court  refused  to  enforce  the  liability  of  the  wife  on  the 
ground  that  she  had  not  been  requested  by  the  husband  to 
become  his  surety,  and  the  contract  of  suretyship  had  not 
existed,  and  her  promise  was  accordingly  entirely  without 
consideration.     See  page  438. 

By  the  act  of  1884  {Laws  of  1884,  c.  331)  it  is  no 
longer  necessary  for  the  Avif e,  to  bind  herself,  to  expressly 
charge  her  separate  estate.  The  sweeping  changes 
wrought  by  this  act  are  apparent  at  a  glance.  The  effect 
of  them  was  expressly  noticed  and  acknowledged  in  the 
opinion  of  the  court  in  Linderman  v.  Farquharson,  supra. 
It  is  expressly  enacted  thereby  that  "  a  married  woman  may 
contract  to  the  same  extent,  with  like  effect  and  in  the 
same  form  as  if  unmarried." 

The  only  restrictions  to  a  wife's  becoming  a  surety  for 
her  husband  recognized  by  the  court  in  Third  National 
Bank  v.  Blake,  Y3  N.  Y.  260,  and  similar  cases,  being  thus 
by  the  legislative  will  completely  abolished  and  swept 
away,  no  possible  reason  exists  in  law  for  declining  a 
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married  woman  as  a  surety  for  her  husband  solely  be- 
cause she  is  married.  No  reason  except  for  the  vague  and 
dim  shadow  of  a  ghost  of  authority  in  12  iV^.  y.  Civ.  Pro. 
Vll,  in  which  case  no  allusion  was  made  to  the  act  of  1884 
and  none  to  the  well  known  and  well  established  principles 
which  that  case  tended  to  overthrow. 

If  now  a  wife  can  be  a  surety  for  her  husband,  as  we 
have  clearly  shown. — a  wife  who  alone  is  disabled  by  cov- 
erture,— a  fortiori  a  husband,  upon  whom  no  disability  was 
ever  cast,  even  at  common  law,  can  be  surety  for  his  wife. 

Ransom,  Surr. — The  administratrix,  after  taking  the 
oath  of  office  and  signing  the  required  bond  in  the  pen- 
alty of  $6,000,  produced,  as  one  of  her  proposed  sureties, 
her  husband. 

The  administration  clerk  refused  to  accept  him  as  a 
surety,  the  custom  having  been  latterly  to  conform  the 
practice,  in  this  particular,  to  the  decision  by  Laweence, 
J.,  in  Estate  of  McMaster  (12  N.  Y.  Civ.  Pro.  177). 
[']  Up  to  the  present  time  this  decision  has  never  been 
questioned ;  no  objection  has  ever  been  made  to  the 
rejection  of  a  husband  or  wife  as  the  surety  on  the  bond 
of  each  other. 

The  facts  in  the  McMaster  case  were  as  follows: 
Mary  G.  Muir,  as  executrix  of  David  McMaster,  gave 
three  undertakings,  upon  each  of  which  her  husband, 
David  Muir,  was  a  surety.  The  respondent,  Johanna 
Bernhard,  excepted  to  his  sufficiency  -as  a  surety,  on  the 
ground  that  he  had  not  the  legal  capacity  to  be  the  surety 
of  his  wife. 

Judge  Lawrence,  in  his  opinion,  says :  "  The  cases 
cited  by  Mr.  Foster,  respondent's  attorney,  seem  to  sus- 
tain the  exceptions  taken  by  him  to  the  sufficiency  of  Mr. 
Muir  as  surety  for  his  wife." 

The  above  is  all  there  is  of  the  opinion :   no  cases  are 

cited,  and  the  justice  relies  entirely  on  the  cases  cited  by 

respondent's  attorney  for  reaching  the  above  decision. 
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[•]  The  first  case  presented  by  counsel  in  that  case 
was  Bertles  v.  Nunan  (92  iV.  Y.  152),  which  bears 
simply  and  solely  on  the  point  of  what  estate  husband 
and  wife  are  seized  of  where  there  is  a  joint  conveyance 
of  land  to  them,  and  decides  that  they  do  not  take  as  ten- 
ants in  common  or  joint  tenants,  but  as  tenants  by  the 
entirety ;  and  for  this  purpose  the  common  law  doctrine  of 
the  unity  of  husband  and  wife  has  not  been  abrogated  by 
statute,  and  recognizes  the  fact  that  under  the  statutes  of 
1860  and  '62  the  wife  is  enabled  to  control  and  convey 
whatever  estate  she  gets  by  any  conveyance  made  to  her 
solely. 

[']         The  next  case  cited  was  Zorntlein  v.  Bram  (100  iV. 

Y.  12).     This  case  was  decided  precisely  on  the  same 
point  as  the  one  in  92  JV.  Y.,  and  the  same  remarks  and 

criticisms  will  apply. 

[*]  The  next  case  which  was  considered  by  Judge 
Lawrence  was  Fairlee  v.  Bloomingdale  (14  Ahh.  JV. 
C.  341).  This  was  on  the  point  of  the  validity  of  a  part- 
nership existing  between  husband  and  wife,  and  the  court 
held  that  prior  to  1884  such  a  partnership  could  not  ex- 
ist, because  in  a  partnership  there  can  be  no  "separate 
property"  and  "business,"  and  the  "labor"  performed  by 
one  partner  in  connection  therewith  cannot  possibly  be 
on  the  "  sole  and  separate  "  account  of  the  party  perform- 
ing it.  This  case  is  negative  rather  than  affirmative 
authority  that  where  the  wife  has  a  separate  estate  she  is 
absolute  mistress  of  it  as  though  she  were  a  feme  sole,  but 
that,  because  the  very  nature  of  a  partnership  requires  a 
joint  ownership  of  the  partnership  property,  she  is  thus 
placed  in  the  position  of  any  partner  in  respect  to  the  joint 
ownership  of  the  partnership  property ;  and  then  the 
common-law  rule  applies  that  because  of  the  unity  of  hus- 
band and  wife  there  can  be  no  partnership  between  them. 
The  other  cases  cited  are  on  this  last  point. 
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It  will  beseen  that  Judge  Lawrence  has  evidently  not 
examined  the  Laws  of  1884,  chapter  381.  All  the  cases 
cited  above  were  considered  before  that  act,  as  indeed  wer 
the  cases  that  will  be  considered  later  on ;  but  that  act 
weakens  and  lessens  whatever  effect  the  above  mentioned 
cases  may  have  on  the  point,  while  it  strengthens  those 

cited  in  support  of  my  theory. 
[*]  There  is  no  doubt  but  what  at  common  law  the  con- 
tracts of  a  married  woman  are  void,  and  cannot  be  en- 
forced against  her ;  but  in  equity,  a  married  woman  having 
a  separate  estate  has  been  treated,  as  to  such  estate,  as  a 
feme  sole^  and  capable  of  charging  such  estate  in  equity 
with  all  her  debts  and  obligations.  This  is  so  universally 
conceded  and  settled  that  authorities  are  unnecessary. 
Now  that  we  have  her  right  to  make  a  contract  charging 
her  separate  estate,  we  will  go  a  step  further.  Can  she 
[']  make  a  contract  whereby  she  agrees  to  become  surety 
for  her  husband  on  his  promissory  note  or  other  obliga- 
tion if  she  expressly  charges  her  separate  estate  %  The  en- 
tire weight  of  the  authorities  supports  this  proposition. 
[*]  The  most  notorious  case  on  this  point  seems  to  be  that 
of  Yale  V.  Dederer  (18  N.  Y.  265).  In  that  case,  Ded- 
erer  had  bought  38  cows  of  plaintiff,  and  refused  to  complete 
the  sale  unless  his  wife  would  write  him  a  note  for  the 
price.  An  action  Avas  brought  upon  it  against  Dederer, 
judgment  recovered,  and  execution  issued  and  returned 
unsatisfied,  and  an  action  then  brought  against  the  wife. 
She  was  proved  to  have  a  separate  property  amply  suffi- 
cient for  the  payment  of  the  note.  Judgment  against  her 
was  awarded  at  special  term,  affirmed  at  general  term  and 
reversed  by  court  of  appeals.  In  the  opinion,  Comstock,  J., 
says :  "  My  conclusion,  therefore,  is  that,  although  the 
legal  disability  to  contract  remains  as  at  common  law,  a 
married  woman  may,  as  incidental  to  the  perfect  right  of 
property  and  power  of  disposition  which  she  takes  under 
this  statute,  charge  her  estate  for  the  purpose  and  to  the 
extent  which  the  rule  in  equity  has  heretofore  sanctioned 
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in  reference  to  separate  estates."  The  judgment  was 
reversed  upon  the  ground  that  the  mere  signing  of  a  note 
by  a  married  woman — not,  in  fact,  for  the  benefit  of  her 
separate  estate,  but  as  surety  for  another,  and  not  declared 
in  the  note  to  be  for  her  benefit,  and  where  she  had  not 
professed  in  her  contract  to  charge  sucli  estate — did  not 
operate  as  a  charge  upon  the  estate.  A  mucli  stronger 
[*]  case  is  that  of  Corn  Ex.  Ins.  Co.  v.  Babcock  (42  iV".  Y. 
613),  where  it  was  held  that  where  a  married  woman 
having  separate  real  estate,  indorses  her  husband's  prom- 
issory note  as  his  surety  without  consideration  and  without 
benefit  to  her  separate  estate,  but  which  indorsement 
expresses  that,  for  value  received,  she  thereby  "  charged 
her  individual  property  with  the  payment  of  this  note, 
that  an  action  on  such  indorsement,  in  which  is  alleged 
the  coverture  of  the  defendant,  the  ownership  by  her  of 
separate  estate,  her  intent  to  charge  such  estate  with  the 
note,  and  her  indorsement  in  the  form  stated,  is  maintain- 
able."    This  case  was  followed  in  Carpenter  v.  O'Dough- 

erty,  58  JV.  T.  681. 
[^]        In  Third  Kat.  Bank  v.  Blake  (73  JV.  T.  260),  the  de- 
fendant, Elizabeth  M.  Blake,  indorsed  the  promissory 
note  of  her  husband  to  the  plaintiff  thus  :    "  I  hereby 
charge  my  separate  and  personal  estate  for  the  payment 
of  the  within  note";  held,  that  this  was  a  valid  agreement 
on  her  part,  based  on  a  sufficient  consideration,  and  was 
binding;  that  the  indorsement  being   in  form  a  charge 
upon  her  separate  estate,  she  could  deal  with  the  obliga- 
tion as  if  she  was  3b  feme  sole. 
[^"j        These  cases  would  seem  to  settle  beyond  any  doubt 
that  a  married    woman,    having   a   separate  estate, 
can  become  the   surety  of  her  husband  on  a  promissory 
note.     I   have  been    unable  to  discover  any  decisions 
where  the  husband  or  wife  have  gone  on  each  other's 
bond ;  but  the  two  cases  become  so  similar — the  same 
principles  of  law  governing  both — I  think  the  cases  above 
referred  to  must  govern  in  the  latter  as  in  the  former  case. 
Vol.  XIII.— 18. 
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["]         It  is  true  that  the  question  under  discussion  is 

whether  the  husband  can  go  on  the  wife's  bond ;  but 
liaving  established  that,  under  similar  circumstances,  the 
wife  could  become  surety  for  her  husband,  I  have  no  hesi- 
tation in  saying  that  the  husband  could  for  the  wife,  and, 
rideed,  I  think  that  would  be  the  stronger  case  of  the 
1  \\*o. 

All  the  cases  discussed  above  were  decided  prior  to 
lO'vJ:.  In  that  year  chapter  381,  Laws  1884,  was  passed 
by  the  Legislature,  and  reads  as  follows  : 

"  Section  1.  A  married  woman  may  contract  to  the 
siune  extent,  with  like  effect  and  in  the  same  form  as  if 
unmarried,  and  she  and  her  separate  estate  shall  be  liable 
thereon,  whether  such  contract  relates  to  her  separate 
business  or  estate,  or  otherwise,  and  in  no  case  shall  a 
charge  upon  her  separate  estate  be  necessary. 

"  Section  2.  This  act  shall  not  affect  nor  apply  to  any 
contract   that    shall    be    made    between    husband    and 

wife." 
["]        This   enactment   removes   even  the  requirement 

that  in  a  contract  she  may  make  either  with  third 
per.  ;ons  for  her  own  benefit  or  the  benefit  of  her  husband, 
f'lo  need  expressly  charge  her  separate  estate,  and,  as 
tii:>  counsel  for  the  administratrix  has  argued  in  his  brief, 
tii-  contract  is  not  with  him,  but  about  him,  and  made 

with  a  third  party  as  obligee. 
['J         A  husband  and  wife  may  form  a  partnership  and 

give  notes  in  the  firm  name  where  the  debt  was 
ore;ited  for    property  furnislied  for  the  benefit  of  her 

separate  estate  (Graff  v.  Kinney,  37  Ilun,  405). 
["j        Suppose  we  admit,  for  the  sake  of  argument,  that 

if  a  wife  go  on  her  husband's  bond,  or  vice  oersa  that  it 
1  •.  a  contract  between  them,  and  not  one  with  a  third  person ; 
('•'C'l  in  that  case  it  has  been  held  that  she  may  contract 
\:\':\\  her  husband  in  relation  to  her  separate  estate 
('iodine  v.  Killeen,  53  N.  Y.  93;  Knapp  v.  Smith,  27  N. 
Y.  JT7). 
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But  there  can  be  no  question  as  to  who  would  be  the 
contracting  parties  in  the  case  of  a  bond.  A  perusal  of 
the  bond  wiU  show  that  the  obhgor  or  obligors  are  held 
and  firmly  bound  unto  "  the  People  of  the  State  of  New 
York."     It  is  very  plain  that  the  contract  is  between  the 

surety  and  the  People. 
["]        I  think  there  can  be  no  question  but  what  the  hus- 
band or  wife  can  go  on  each  other's  bond ;  in  the  case 
of  tlie  wife,  if  she  has  a  separate  estate ;  and  the  decision 
of  Judge  Lawrence  should  be  disregarded. 


BONN,  Appellant,  v.  BLOCH,  Respondent. 
City  Coukt  of  New  York,  General  Term.  December,  1887. 

§§  549,  567,  568. 

Arrest — When  order  of,  vacated  in  action  for  breach  of  promise  to  marry, 
because  of  defendant's  willingness  to  perform  the  same. 

Under  the  Code  of  Civil  Procedure,  section  549,  as  amended  in  1886, 
the  plaintiff  in  an  action  in  which  the  arrest  of  the  defendant  is 
sought,  is  bound  to  allege  in  his  complaint  and  prove  upon  the  trial 
the  facts  constituting  the  ground  of  arrest  in  every  action,  so  that 
practically  there  is  now  no  such  thing  as  an  arrest  on  facts  outside 
of  the  cause  of  action;  and  to  that  extent  the  cause  of  arrest  and  the 
cause  of  action  are  always  identical,  and  it  is  manifestly  an  error 
to  say  that  an  order  of  arrest  cannot  be  discharged.  Although  it  may 
be  that  where  the  affidavits  on  which  the  motions  to  discharge  an 
order  of  arrest  is  made  are  merely  conflicting,  it  would  be  the  safer 
practice  to  deny  the  motion,  where  the  facts  on  the  behalf  of  the 
defendant  are  overwhelming, there  is  no  reason  why  the  court  should 
not  act  at  once  and  grant  the  discharge. 

Where,  in  an  action  for  a  breach  of  promise  to  marry,  the  defendant 
sought  his  discharge  from  arrest  upon  affidavits  admitting  the  prom- 
ise but  denying  the  breach  and  offering  to  marry  the  plaintiff,  which 
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offer  she  rejected, — Held,  that  a  motion  to  discharge  the  order  of 
arrest  was  properly  granted,  and  should  not  be  reversed  on  appeal. 
{Bedded  December  21,  1887.) 

Appeal  by  plaintiff  from  an  order  of  the  special 
term  discharging  the  defendant  from  arrest  and  imprison- 
ment herein,  under  an  order  of  arrest. 

This  action  was  commenced  June  4,  1887,  to  recover  " 
damages  for  a  breach  of  promise  to  marry.  On  the  same 
day,  an  order  of  arrest  was  granted,  in  which  the  bail  was 
taxed  at  the  sum  of  $l,Oni».  The  defendant  was  arrested 
under  said  order  on  June  6^  1887.  On  the  same  day,  upon 
his  own  affidavit  in  which  he  stated  :  "  I  am  the  defend- 
ant herein,  and  was  arrested  ;  I  promised  to  marry  plain- 
tiff, but  she  refused  to  marry  me ;  I  am  now  ready  and 
willing  to  marry  plaintiff ;  I  am  now  in  actual  custody, 
and,  therefore,  pray  that  the  foregoing  order  to  show 
cause  be  granted  ;  no  previous  apphcation  has  been  made," 
he  obtained  an  order  to  shoAV  cause,  returnable  on  the 
same  day,  why  he  should  not  be  discharged  from  arrest. 
In  answer  to  this  affidavit,  the  plaintiff  produced  lier  own 
affidavit  and  that  of  her  brother,  stating  that  the  defend- 
ant said  that  if  the  plaintiff  sued  him  he  would  offer  to 
marry  her  and  then  leave  for  parts  unknown.  After 
hearing  counsel,  the  justice  presiding  at  special  term 
granted  the  motion,  filing  the  following  memorandum  of 
his  reasons  for  so  doing. 

Nehrbas,  J. — Order  of  arrest  vacated  and  prisoner  dis- 
charged. The  defendant  being  willing  to  marry  plaintiff, 
who  now  refuses  to  enter  into  the  marriage  contract,  the 
defendant  should  not  be  confined  in  jail. 

The  plaintiff  thereafter  took  this  appeal. 

David  Tim,  for  plaintiff,  appellant. 

After  the  defendant  refused  to  fulfill  his  promise  at  the 
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appointed  time,  the  contract  was  broken,  and  the  plaint- 
iff's right  of  action  accrued. 

When  a  party  is  guilty  of  a  breach  of  contract,  and  by 
his  own  act  and  deeds,  annuls  the  contract,  the  other  con- 
tracting party  is  not  required  or  compelled  to  fulfill  his  or 
her  part  of  the  contract,  even  though  the  violating  party 
offers  to  comply  with  the  terms  of  the  contract.  Rouse 
v.  Lewis,  4  Ahb.  Ci.  App.  Dec  121;  Neville  v.  Frost,  2  E. 
D.  Smith,  62 ;  Blewett  v.  Baker,  37  JST.  Y.  Super.  (5  J.  (&  S. 
23;  De  Pyster  v.  Pulver,  3  Barh.  284.  "  After  one  of 
the  parties  to  an  agreement  has  refused  to  execute  the  same 
on  his  part,  and  has  declared  his  inability  to  do  so,  he  can- 
not insist  upon  a  performance  there  of  by  the  other  party." 
See  Liefman  v.  Soloman,  7  Abh.  Pr.  409  note.  "  An  offer 
to  renew  the  engagement  of  marriage  is  no  defense  to 
an  action  for  the  breach."  Where-  the  arrest  and  cause 
of  action  are  identical,  the  court  wiU  not  discharge  the 
defendant  from  arrest.  Warshauer  v.  Webb,  1  JST.  Y.  St. 
Rep.  130 ;  Welch  -y.  Winterburn,  14  Hun,  518 ;  Stuy ves- 
ant  v.  Bowran,  34  How.  Pr.  51 ;  IS'elson  v.  Blanchfield, 
54  Barh.  630  ;  Peck  v.  Lombard,  22  Hun,  63. 

P.  Gratz,  for  defendant-respondent. 

Hall,  J — This  action  is  brought  to  recover  damges  for 
a  breach  of  promise  of  marriage.  Defendant  was  arrested 
and  held  in  bail ;  the  motion  was  made  to  vacate  the  order 
of  arrest  on  an  affidavit  by  defendant  admitting  the 
promise  of  marriage ;  he  alleged  that  plaintiff  had  refused 
to  marry  deponent,  and  also  renewed  his  offer  to  marry 
plaintiff,  which  offer  plaintiff  again  refused,  whereupon 
the  justice  at  special  term  discharged  the  order  of  arrest. 
Since  the  latest  amendment  of  the  Code  of  Civil  Proce- 
dure, the  plaintiff  is  bound  to  allege  in  his  complaint  and 
prove  upon  the  trial  the  facts  constituting  the  grounds  of 
arrest  in  every  action,  so  that  it  may  be  said  that  there  is 
now  no  such  thing  as  an  arrest  on  facts  outside  of  the 
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cause  of  action ;  and  to  that  extent  the  cause  of .  arrest 
and  the  cause  of  action  are  always  identical,  and  it  is 
manifestly  an  error  to  say  that  an  order  of  arrest  cannot 
be  discharged  in  such  a  case ;  for  that  would  be  saying  in 
effect,  that  a  person  should  be  arrested  in  a  civil  action  and 
must  be  kept  imprisoned,  if  unable  to  give  bail,  until  he 
could  have  a  trial. 

It  may  be  conceded  that  where  the  affidavits  on  the 
motion  to  discharge  an  order  of  arrest  were  merely  con- 
flicting it  would  be  safe  practice  to  deny  the  motion;  but 
where  the  facts  on  bejialf  of  the  defendant  are  overwhelm- 
ing, there  is  no  reason  why  the  court  should  not  act  at 
once  and  discharge  the  order. 

In  the  case  at  bar,  the  plaintiff  swore  to  the  promise  of 
marriage  and  its  breach  by  defendant.  The  defendant 
admitted  the  promise,  but  denies  any  breach  by  him,  and 
sets  up  a  breach  by  plaintiff,  and  offers  to  marry  her  and 
carry  out  his  promise,  which  she  refused.  Upon  this  stale 
of  facts,  the  justice  at  special  term  evidently  concluded 
that  the  defendant's  theory  of  the  matter  was  correct  and 
denied  it,  and  we  see  no  reason  to  disturb  the  decision. 

Order  must  be  affirmed,  with  costs  to  respondent. 


CLAEK,  Eespondent,  v.  LOCKAED,  Appellant. 
City  Court  of  Brooklyn,  General  Term,  December,  1887. 

§§  399,  435. 

Limitation  to  action — Effect  of  substituted  service  within  sixty  days  after 

issuing  of  summons  to  save  claim  from   bar  of  statute — 

Construction  of  statute. 

In  considering  any  part  of  a  statute  the  whole  must  be  considered. 
The  different  parts  reflect  light  on  each  other,  and,  if  possible,  such 
construction  is  to  be  made  as  will  avoid  inconsistency  and  subserve 
justice  and  right. 
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Where  the  summons  in  an  action  upon  a  claim  was  issued  to  the 
sheriff  two  days  before  the  period  limited  by  statute  within  which  an 
action  upon  the  cause  of  action  set  forth  in  the  complaint  could  be 
brought,  and  the  summons  was  thereafter  within  sixty  days  after  it  was 
so  issued  served  by  substituted  sei-vice  pursuant  to  an  order  duly  lu-ule, 
— Held,  that  such  service  of  the  summons  was  sufficient  to  mr.'vi'  ihe 
issuing  thereof  equivalent  to  the  commencement  of  an  action  v.  iliiu 
the  meaning  of  section  399  of  the  Code  of  Civil  Procedure, — prinid- 
ing  that  the  issuing  of  a  summons  to  the  sheriff  within  the  time  limit- 
ed by  law  for  the  commencement  of  an  action,  followed,  within  sixty 
days  after  the  expiration  of  the  time  limited, by  personal  service  ♦liciiof 
or  by  the  first  publication  of  the  summons  was  equivalent  to  the  ■  om- 
mencement  of  an  action, — that  substituted  service  and  servict;  by 
publication  are  now  equivalent  in  their  effect  upon  proceediuL...  ia 
an  action. 

Bogert  V.  Swezey  (26  Hun,  463),  followed.  FeiTy  ».  Plummer  (unrep'>i-t- 
ed) ;  Blossom  v.  Estes  (84  N.  T.  615);  Catlin  v.  Ricketts  (31  X. 
T.  668,  affirming  27  Hun,  242),  followed. 

Under  the  Code  of  Procedure,  substituted  service  in  an  action  Wii-i 
equivalent  to  personal  service  thereof ;  but  under  the  Code  of  Civil 
Procedure  substituted  service  is  not  equivalent  to  personal  service; 
but  is  equivalent,  in  its  effect  upon  the  proceedings  in  an  action,  to 
service  by  publication. 

{Decided,  December  30,  1887.) 

Appeal  by  defendant  from  a  judgment  in  favor  of  the 
plaintiff  rendered  in  an-  action  upon  a  promissory  note. 

The  opinion  states  the  facts. 

Martin  E.  Halpin,  for  defendant-appellant. 

In  Bogert  v.  Swezey  (26  Hun,  463)  the  court  say: 
"  The  language  of  the  section  is  very  plain.  It  require"? 
one  of  the  two  modes  of  service, — to  wit,  personal  servi  •  > 
or  service  by  publication.  It  says  nothing  of  substitut'^  I 
service.  These  three  modes  of  service  are  equally  W( '  1 
known  to  the  Code.  The  express  mention  of  tAvo  and  t •  o 
omission  of  all  reference  to  the  other,  lead  to  the  inferen;' > 
that  the  legislature  intended  to  exclude  the  mode  not  name  ' . 
Neither  of  these  three  is  the  precise  equivalent  of  tli.^ 
other." 
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This  case  is  identical  with  the  above  case,  only  sub- 
stituting section  638  of  the  Code  of  Civil  Procedure  for 
section  399  of  the  Code  of  Civil  Procedure.  Section  399 
says  nothing  about  substituted  service.  It  distinctly  says, 
personal  service  or  service  by  publication.  Such  section 
as  to  the  modes  of  service  is  equally  plain,  as  section 
638  of  the  Code,  and  the  court,  in  such  case,  held,  that  an 
attachment  fell  where  the  summons  was  not  personally 
served  or  service  of  the  same  made  by  publication,  within 
thirty  days  from  the  time  when  such  attachment  was 
obtained,  although,  within  thirty  days,  defendants  were 
served  with  summons  in  such  action,  by  substituted  ^  er- 
vice,  under  section  435  of  the  Code  of  Civil  Procedure. 
Simpson  v.  Burch,  4  Hun,  315;  on  p.  317,  Gilbert,  J., 
says:  "The  omission  to  serve  the  summons  personally 
or  by  publication,  within  thirty  days  afterward,  was  an 
irregularity,  which  entitled  the  defendant  to  avoid  all 
proceedings  after  the  issuing  of  the  attachment."' 

In  such  case  there  was  a  service  by  substituted  ser- 
vice, and  the  court  held  the  same  not  sufficient,  to  wit, 
neither  a  personal  service  nor  a  service  by  publication. 

In  the  following  cases  it  is  held,  in  regard  to  service  of 
summons,  there  must  be  a  strict  compliance  with  the 
statute,  and  that  substituted  service  of  the  summons  is 
neither  a  personal  service  of  the  summons  nor  a  service  of 
the  same  by  publication. 

Gere  v.  Gundlach,  57  Barh.  13;  Taylor  v.  Troncoso, 
76  N.  Y.  599 ;  Mojarriette  v.  Saenz,  10  Weekly  Dig.  61 ; 
Waffle  1).  Goble,  53  Barh.  517 ;  on  p.  523  of  such  case,  it 
is  said .  "  But  it  also  provides  that  such  attempt  must  be 
followed  by  the  first  publication  of  the  summons  or  the 
service  thereof  within  sixty  days." 

Taddiken  v.  Cantrell,  lllun,  710,  711,  it  is  said :  "  The 
legislature  imposed  upon  the  plaintiff  the  duty  of  perfect- 
ing personal  serv'ce  or  commencing  publication  within 
thirty  days."  Also,  on  p.  712  :  "  The  action  is  commenced 
when  the  summons  is  issued,  and  upon  it  the  attachment 
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rests,  provided  however,  that  within  thirty  days  from  the 
day  of  granting  the  attachment,  the  defendant  is  iDersonally 
served  with  the  summons  or  its  pubhcation  is  commenced.'^ 
Laws  1853,  chap.  5Y1,  p.  974,  passed  June  30,  1853; 
Blossom  V.  Estes,  84  JV.  Y.  614 ;  Kelly  v.  Countryman,  15 
Hun,  97;  Blossom  v.  Estes,  22  Id.  472;  Mojarriette  v. 
Saenz,  80  i\^.  Y.  548  ;  Schwinger  v.  Hickok,  46  How.  Pr. 
114 ;  Webb  v.  Mott,  6  Id.  439  ;  Dix  v.  Palmer,  5  Id.  233  ; 
Pomeroy  -y.  Ricketts,  27  Hun,  242 ;  Baxter  -y.  Arnold,  9 
How.  Pr.  445 ;  Catlin  -j.  Ricketts,  91  N.  Y.  668. 

,,  John  Henry  Hull,  for  plaintiff-respondent. 
•Such  substituted  service  is,  for  all  purposes  of  this 
action,  equivalent  to  the  forms  of  service  called  for  by, 
and  meets  the  requirements  of  section  399  of  the  Code  Civ. 
Pro.  "By  sections  435  and  436  of  the  Code  of  Civ.  Pro. 
provision  is  made  for  substituted  service  in  the  case  there- 
in mentioned,  and  section  437  declares  die  effect  of  such 
service."  The  effect  of  this  provision  is  to  make  the  ser- 
vice described  m  the  order  for  substituted  service  equiva- 
lent to  service  by  publication,  and  the  result  is  that  the 
defendant  on  whom  such  service  is  made  is  m  default  a.t 
the  expiration  of  twenty  days  from  the  time  of  making 
the  service.  It  is  equivalent,  therefore,  to  personal  ser- 
vice." Orr  V.  McEwen,  16  Hun,  625,  627.  This  view  is 
sustained  by  Bogert  v.  Swezey,  26  Hun,  463.  'It  is  held 
in  Orr  v.  McEwen,  16  Hun,  625,  that  substituted  service  is 
equivalent  to  personal  service  so  far  as  it  affects  the  right 
to  enter  judgment."  Service,  therefore,  having  been  com- 
plete, substituted  service  having  been  adjudged  equiva- 
lent to  service  by  publication  or  personal  service  within  the 
meaning  of  section  399  of  the  Code  for  all  purposes  of 
this  action,  defendant  was  in  default  within  twenty  days 
after  date  of  such  service — %.  e.,  on  the  29th  day  of  June, 
1886,  and  judgment  auly  entered  accorcjingly  on  Septem- 
ber 18,  1886.  The  judgment  has  never  been  set  aside  or 
appealed  from. 
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Van  Wyck,  J. — This  is  appeal  from  a  judgment  in 
favor  of  the  plaintiff  against  the  defendant  on  a  promis, 
sory  note.  Defendant  insists  that  the  cause  of  action  is 
barred  by  the  statute  of  limitations.  Whether  it  is  or 
not,  is  the  only  question  submitted  to  our  consideration. 
The  note  fell  due  May  20,  1880,  and  the  six  years'  limit 
for  begining  an  action  on  such  cause  of  action  expired 
May  20,  1886.  Two  days  before  this  period  expired, — to 
wit,  on  May  18, — the  summons  was  duly  issued  to  the 
sheriff  for  service.  Within  sixty  days  from  May  20, — to 
wit,  on  June  9, — the  summons  was  served  by  substituted 
service  by  virtue  of  an  order  made  under  section  435  of  the 
Code  of  Civil  Procedure.  Code  of  Civil  Procedure,  section 
399,  provides  that  such  issuing  of  the  summons  is  equiva- 
lent to  the  commencement  of  the  action  within  the  mean- 
ing of  the  provision  of  the  Code  which  limits  the  time  for 
commencing  action ;  provided  such  issuing  of  the  summons 
shall  be  "followed  within  sixty  days  after  the  expiration 
of  the  time  limited, ...  by  personal  service  thereof,  ...  or 
by  the  first  publication  of  the  summons."  The  summons  in 
this  case  was  duly  issued,  but  was  not  followed  by  such 
personal  service  or  publication  thereof,  though  it  was 
duly  served  by  substituted  service  pursuant  to  section 
435  of  the  Code  within  the  said  sixty  days.  The  spirit 
of  the  statute,  section  399,  is  that  an  honest  effort  to  serve 
the  summons  through  the  sheriff  before  the  statutory 
period  of  limitation  has  expired,  if  followed  by  service  of 
summons  within  sixty  days  after  such  expiration,  will  save 
the  cause  of  action  from  being  barred.  The  law,  if  the 
letter  of  this  section  alone  is  considered,  is  that  such  result 
will  not  be  attained,  unless  the  summons  be  personally 
served  or  served  by  publication.  Now,  can  the  spirit  and 
letter  of  this  statute  be  so  reconciled  as  to  include  sub- 
stituted service  as  weU  as  personal  service  and  service  by 
publication  ? 

In  considering  any  part  of  a  statute,  the  whole  must 
be  considered ;  the  different  parts  reflect  light  on  each 
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other,  and  if  possible  such  construction  is  to  be  made 
as  will  avoid  inconsistency  and  subserve  justice  and  the 
right. 

It  does  not  seem  that  the  question  involved  on  this 
appeal,  under  section  399,  has  ever  been  considered  in  any 
reported  case.  But  similar  wording  as  to  service  of  sum- 
mons will  be  found  in  section  638  of  the  Code  of  Civil 
Procedure, — which  provides  that  a  warrant  of*  attachment 
may  be  granted  to  accompany  the  summons,  provided  that 
within  thirty  days  thereafter  the  summons  shall  be  per- 
sonally served,  or  publication  thereof  commenced. 

The  general  term  of  the  supreme  court  of  the  first  de- 
partment has  decided  that  substituted  service  pursuant  to 
section  435  will  not  sustain  the  warrant  of  attachment 
though  made  within  thirty  days  after  the  warrant  was 
granted,  but  that,  to  secure  this  end,  section  638  must  be 
strictly  construed  and  the  summons  be  either  served  per- 
sonally or  by  publication  (Bogart  v.  Swezey). 

Like  words  as  to  service  will  be  found  in  section  1670, 
of  the  Code  of  Civil  Procedure, — which  enacts  that  a  lis 
pendens  can  be  filed  against  real  estate  before  service 
of  a  summons,  provided,  within  sixty  days  after  such 
filing,  the  summons  shall  be  served  either  personally  or  by 
publication. 

The  general  term  of  the  supreme  court  for  the  second 
department  has  held  that  the  language  of  the  last  above 
section  must  be  construed  liberally,  and.  that  the  vitality 
of  a  lis  pendens  so  filed  and  followed  by  substituted  ser- 
vice of  the  summons,  within  sixty  days  thereafter,  will  be 
preserved  though  such  service  is  not  eo  nomine  men- 
tioned in  section  16Y0  (Ferry  v.  Plummer,  Gen.  T.  2d 
Dep.  December,  1887). 

Thus  it  will  be  seen  that  courts  of  equal  standing  and 
authority,  radically  differ  in  their  respective  constructions 
of  the  same  terms  found  in  sections  399,  638  and  1670. 

The  reasoning  by  which  both  courts  reach  their  re- 
spective conclusions  is  not  entirely  satisfactory  to  us, 
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though  we  lean  more  toward  the  liberal  construction,  and 
think  additional  reasons  can  be  assigned  which  will 
strongly  tend  to  sustain  that  construction  to  which  we 
will  now  refer. 

The  court  of  appeals  has  decided  that  personal  appear- 
ance thirty  days  after  the  attachment  has  been  granted 
will  not  keep  alive  the  warrant  of  attachment  (Blossom 
V.  Estes,  84  iV.  Y.  615).  But  that  personal  appearance 
within  thirty  days  after  the  attachment  was  granted  wjU. 
uphold  the  validity  and  full  force  of  the  warrant,  though 
the  summons  has  not  been  served  either  personally  or  by 
publication  ;  because  personal  appearance  is  equivalent  to 
personal  service  (Catlin  v.  Ricketts,  91  iT.  Y.  668 ;  S.  C. 
reported  in  27  Ilun,  242). 

It  will  be  observed  that  our  court  of  last  resort  in  that 
case  has  determined  that  in  reading  section  638,  after 
words  "  personally  served"  must  be  interpolated  the  words 
"or  personal  appearance  of  defendant,"  the  equivalent  of 
personal  service.  This  being  so,  then  after  the  words 
"publication  of  the  summons,"  must  be  interpolated 
the  words  "  or  substituted  service  of  the  summons," 
if  such  service  is  the  equivalent  of  the  former ;  and 
the  same  reasoning  will  apply  to  section  1670  in  rela- 
tion to  the  steps  necessary  to  preserve  the  validity  of  a 
Us  pendens  filed  before  the  summons  has  been  actually 
served,  and  also  to  section  399  in  relation  to  the  steps 
necessary  to  save  the  cause  from  being  barred,  when  the 
summons  has  not  been  actually  served  before  the  period 
of  limitation  applicable  thereto  expired. 

Is  substituted  service  under  section  435  equivalent 
to  personal  service  or  service  by  publication?  If  it  is, 
then  the  note  was  not  barred.  If  it  is  not  so,  then  the 
note  was  barred. 

Substituted  service  was  the  creation  of  the  law  of  1853, 
chapter  511,  and  sections  435,  436  and  437  of  the  Code 
embraces  the  provisions  of  that  statute  with  a  few  modi- 
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fications.  The  laws  of  1853  in  effect  declared  substituted 
service  to  be  the  equivalent  of  personal  service  in  enact- 
ing that  on  the  former  service  such  proceedings  could  be 
taken  as  if  the  summons  had  been  personally  served.  Sec- 
tion 437  of  the  Code  changes  this  and  declares  on  substi- 
tuted service  the  same  proceeding  can  be  taken  as  if  the 
service  had  been  by  publication,  A  comparison  of  these  two 
statutes  indicates  that  it  was  the  intention  of  the  law-mak- 
ing power  that  substituted  service  should  no  longer  be 
deemed  the  equivalent  of  personal  service  for  the  purpose 
of  all  proceedings  in  an  action,  as  it  had  been  under  the 
laws  of  1853  ;  but  should  be  the  equivalent  for  the  pur- 
pose of  all  proceedings  in  the  action  so  commenced  of 
service  by  publication. 

This  view  is  strengthened  by  a  reference  to  the  codi- 
fier's  note  to  section  437,  which  announces  that  the  change 
assimilates  the  result  of  substituted  service  to  the  result 
of  service  by  publication.  It  is  true  that  the  word  ''  equiv- 
alent" is  not  used  in  section  437  in  declaring  the  results 
of  substituted  service  to  be  the  same  as  the  result  of  ser- 
vice by  publication.  But  it  distinctly  provides  these  two 
methods  of  service  equal  in  their  force  to  sustain  like  pro- 
ceedings in  the  action,  in  the  expression  on  substituted 
service  '"  the  same  proceedings  may  be  taken  as  if  served 
by  publication."  It  is  not  disputed  that  the  result  of 
service  of  summons  by  publication  after  effort  to  serve 
through  the  sheriff  would  be  to  sustam  the  proceeding 
terminating  in  judgment  in  this  action  on  this  note,  not- 
withstanding the  six  years'  limitation  had  expired.  Why 
should  not  substituted  service  uphold  the  same  proceedings 
so  resulting  in  judgment,  when  section  437  expressly  de- 
clares that  on  such  service  ''  the  same  proceedings  may  be 
taken"  as  on  service  by  publication  ?  By  such  an  inter- 
pretation the  spirit  and  letter  of  section  399  are  harmo- 
nized and  a  mere  technicality  in  slavish  adherence  to  the 
words  of  a  single  section  is  not  permitted  to  work  a  plain 
injustice.    There  is  apparently  no  good  cause  why  the  re- 
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suit  of  a  substituted  service  should  not  operate  in  produc- 
ing the  same  results  as  the  service  by  publication  would 
accomplish  in  defeating  the  plea  of  statute  of  limitations. 
In  our  opinion,  section  399  should  be  so  read  that  an 
honest  effort  to  serve  the  summons  before  the  statute  of 
limitations  runs  will  defeat  the  plea  of  the  statute  of  limi- 
tations ;  provided  such  effort  shall  be  followed,  within  sixty- 
days  after  the  expiration  of  the  time  there  limited  for  the 
actual  commencement  of  the  action,  by  personal  service 
thereof  "  (or  by  its  equivalent,  personal  appearance)"  or 
b}'^  publication  of  the  summons  "  (or  by  its  equivalent, 
substituted  service),"  which  section  437  substantially  pro- 
nounces an  equivalent  when  it  is  there  declared  that  all  pro- 
ceedings can  be  had  upon  the  one  that  can  be  had  upon  tlie 
other,  and  that  the  one  will  uphold  all  the  proceedings 
if  the  other  will. 

For  these  reasons  the  judgment  and  order  appealed 
from  must  be  affirmed,  with  costs  of  the  appeal  and  dis- 
bursements, 

OsBOKN,  J.,  concurred. 


WASSINGER,  AS  Administrator,  Etc.,  v,  FENKELL 

ET  AL. 

Superior  Court  of  the  City  of  New  York, 
Special  Term,  January,  1888. 

§  3271. 
Security  for  costs —  W/ten  administrator  not  required  to  give. 

An  administrator  will  not  be  required  to  give  security  for  costs 
merely  because  the  estate  of  which  he  is  a  representative  has  no 
funds  except  the  claim  in  litigation ;  nor  will  the  fact  that  the 
administrator  is  the  o6ly  next  of  kin  of  the  decedent  require  the 
court  to  exercise  its  discretionary  power  to  compel  the  giving  of  such 
security. 

{Decided  January  11,  1888.) 
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Motion  by  defendant  to  require  the  plaintiff  to  givj 
security  for  costs. 

This  action  was  brought  by  the  plaintiff  in  his  repre- 
sentative capacity  as  an  administrator  to  recover  $5,000 
for  the  death  of  his  intestate,  caused  by  the  alleged  negli- 
gence of  the  defendant.  It  appeared  that  the  only  next 
of  kin  of  the  decedent,  and  the  only  person  interested  in 
the  recovery  in  this  action,  is  the  plaintiff,  and  that  the 
value  of  all  the  personal  property  of  the  decedent  is  noth- 
ing ;  that  the  decedent  was  about  ten  years  of  age  at  the 
time  of  death,  and  his  estate  was  utterly  insolvent,  and 
the  letters  under  which  plaintiff  brought  this  action  were 
limited  letters  issued  to  him  solely  for  the  purpose  of 
prosecuting  the  action  and  giving  him  no  power  to  com- 
promise the  same  or  collect  any  judgment  recovered 
therein ;  and  that,  therefore,  the  administrator  had  not 
given  any  bond  as  such. 

John  Fennell,  for  defendant  and  motion. 

Frederick  Lancaster,  for  plaintiff,  opposed. 

DuGKo,  J. — It  has  been  repeatedly  held  that  the  court 
should  not  require  an  administrator  to  file  security  for 
costs,  simply  because  the  estate  of  which  he  is  the  repre- 
sentative has  no  funds  except  the  claim  in  litigation 
(Ryan  v.  Potter,  4  N.  Y.  Civ.  Pro.  80).*  I  cannot  see  why 
the  fact  that  the  administrator  is  the  only  next  of  kin  of 
the  deceased  should  require  of  the  court  the  exercise  of 
its  discretionary  power  under  section  3271  of  the  Code  of 
Civ.  Pro.;  nor  can  I  from,  the  papers  submitted  believe 
this  action  to  have  been  brought  otherwise  than  in  good 
faith. 

Motion  denied. 

*  See  Note  on  Security  for  Costs,  4  N.  T.  Civ.  Pro.  82,  94;  'Carney 
c.  Bernheimer,  1  N.  Y.  Civ.  Pro.  333,  note. 
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GILBEET  V.  FEOTHmGHAM. 

New    Yobk    Court    of  Common  Pleas,   Special  Term, 
January,  1888. 

§§  2442,  2443. 

Rgferee  in  mpplemeniary  proceedings — Who  cannot  be  appointed — Con- 
tempt. 

WTiere,  on  a  motion  to  punish  a  judgment-debtor  for  contempt  in  dis- 
obeying the  direction  of  a  referee  before  whom  his  examination  is  be- 
ing taken  in  proceedmgs  supplementary  to  execution,  it  appears  that 
the  referee  was  appointed  upon  ex  parte  application  of  the  judg- 
ment-creditor, and  Lhat  his  office  was  connected  with  that  of  the 
judgment-creditor's  attorney, — Held,  that  the  motion  should  be 
denied,  and  the  order  for  the  debtor's  examination,  upon  motion 
for  that  relief,  be  vacated. 

I  ^^xided  January  16,  1888.) 

Motion  to  punish  the  judgment-debtor  for  failure  to 
obey  the  direction  of  the  referee  appointed  in  proceedings 
supplementary  to  execution  herein,  requiring  him  to  sub- 
mit to  examination  as  to  his  property. 

An  order  was  granted  herein  requiring  the  judgment- 
debtor  to  appear  before  Joseph  McCrea,  thereby 
appointed  referee  for  that  purpose,  on  September  9,  1887, 
and  submit  to  an  examination  as  to  his  property,  and  on 
such  further  days  as  the  court  or  referee  should  name. 
This  order  was  personally  served  upon  the  judgment- 
debtor,  who  personally  appeared  pursuant  to  its  require- 
ments before  the  referee  on  September  9,  and  requested 
an  adjournment  until  the  30th  of  that  month,  which  was 
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granted.  Thereafter  three  several  adjournments  of  said 
proceedings  were  had,  the  last  of  such  adjournments 
being  to  Saturday,  October  8,  1887,  when  the  judgment- 
debtor  appeared  in  person  with  his  counsel,  was  duly 
sworn,  and  his  examination  began  and  continued  until 
12  o'clock,  noon,  when  an  adjournment  was  had  at  the 
instance  of  the  judgment-creditor's  attorney,  on  the 
ground  that  the  half-holiday  law  might  divest  the  court 
of  jurisdiction  if  the  proceeding  then  continued.  An 
adjournment  was  then  duly  directed  until  October  14, 
and  thereafter  the  proceedings  were  adjourned  from  time 
to  time  until  December  27,  1887.  On  December  27,  1887, 
the  debtor  appeared  at  2  p.  m.,  the  hour  to  which  the 
adjournment  was  had,  and  requested  an  adjournment  to 
3.30  p.  M.,  on  said  day,  which  request  was  granted  by  the 
referee.  At  that  hour  the  judgment-debtor  again  appeared 
and  asked  for  a  further  adjournment,  on  the  ground  that 
his  counsel  was  absent  and  could  not  appear;  the  pro- 
ceedings were  held  for  a  short  time  to  permit  the  judg- 
ment-debtor to  secure  the  attendance  of  his  counsel ;  but 
being  unable  to  do  so  the  proceedings  were  further 
adjourned  until  4.45  p.  m.  on  said  day,  when  the  debtor 
appeared  with  his  counsel  and  demanded  an  adjournment 
until  the  following  week,  on  the  ground  that  said  counsel 
could  not  remain  and  was  not  prepared  to  proceed.  The 
plaintiff's  counsel  objected  to  such  adjournment,  and 
demanded  that  the  examination  proceed ;  and  the  referee 
directed  that  they  should  go  on,  and  ordered  the  judg- 
ment-debtor to  submit  to  an  examination.  On  the 
advice  of  his  counsel  the  judgment  debtor  refused  to  do 
so,  and  upon  the  adjournment  being  denied,  left  the  room 
with  his  counsel.  Thereafter  the  judgment-creditor's 
attorney,  upon  proof  of  these  facts,  obtained  an  order 
requiring  the  judgment-debtor  to  appear  and  show  cause 
why  he  should  not  be  punished  for  contempt ;  upon  the 
return  of  which  order  this  motion  was  made.  It 
appeared  that  the  judgment-creditor*s  attorney  and  the 
Vol.  XIII.— 19. 
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referee  appointed  herein  both  had  their  offices  in  the  same 
building. 

Jone^  (&  Cochran,  for  judgment-creditor  and  motion. 

S.  T.  J^reeman,  for  judgment-debtor,  opposed. 

Daly,  J. — The  motion  to  punish  the  judgment-debtor 
for  contempt  in  disobeying  the  direction  of  the  referee  is 
denied.  The  appointment  of  the  referee  falls  within  the 
prohibition  of  rule  80,  as  he  occupies  an  office  connected 
with  that  of  the  plaintiff's  attorney.  In  granting  orders 
for  examination  in  supplementary  proceedings  we  usually 
allow  the  attorney  for  the  judgment-creditor  to  name  the 
referee ;  but  it  is  in  reliance  upon  his  not  naming  a  person 
who  has  an  office  in  the  same  building  with  him. 

The  order  for  examination  will  be  vacated  on  motion. 


LAWSON  V.  REILLY. 


New   Yoek   Coukt    of   Common   Pleas,   Speclax   Teem, 
January,  1888. 

§  3253. 

Metra  allowance —  WTien  granted  in  action  for  foreclosure  of  mechanic's 
lien — Judgment  in  such  an  action. 

In  an  action  brought  under  the  Laws  of  1885,  chap.  843,  §  7,  to  fore- 
close a  mechanic's  lien  acquired  under  said  act,  an  extra  allowance 
on  the  ground  that  the  action  is  a  difficult  and  extraordinary  one 
may  be  granted  ;  the  fact  that  the  statute  provides  that  costs  and 
disbursements  are  in  the  discretion  of  the  court  does  not  affect  the 
right  to  apply  for  an  extra  allowance  where  costs  are  allowed. 
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Where,  in  an  action  under  Laws  of  1885,  chap.  342,  to  foreclose  a 
mechanic's  lien,  the  plaintiff  succeeds,  and  it  appears  that  an  under- 
taking has  been  given  pursuant  to  the  provisions  of  that  law  to  dis- 
charge the  lien,  the  plaintiff  should  have  judgment  in  form  against 
the  property  and  also  against  the  owner  personally,  which  formal 
judgment  against  the  property  is  rendered  so  as  to  bring  the  case 
within  the  condition  of  the  undertaking  ;  but  as  the  sureties  may 
have  become  insolvent  or  it  may  be  that  no  recovery  can  be  had 
against  them,  the  lienor  ought  also  to  have  a  personal  judgment 
against  the  party  indebted  to  him. 

{Decided  January  17,  1888.) 

Application  by  plaintiff  for  an  extra  allowance  of  5 
per  cent,  on  the  amount  of  his  recovery  here,  and  also  for 
a  decree  of  foreclosure  and  sale,  and  directing  personal 
judgment  against  the  defendant  for  $893.94. 

This  action  was  brought  to  foreclose  a  mechanic's  lien 
filed  by  the  plaintiff  against  the  property  belonging  to 
the  defendant.  It  appeared  that  the  plaintiff  within  ninety 
days  after  the  performance  of  certain  labor  and  services 
on  a  building  belonging  to  the  defendant,  filed  in  the 
office  of  the  clerk  of  the  city  and  county  of  New  York,  in 
which  city  and  county  said  building  was  located,  a 
notice  of  claim  in  writing  containing  the  particulars 
required  by  Laws  of  ,1885,  chapter  342,  section  4,  for  the 
sum  then  asserted  to  be  due  him,  amounting  to  $529.9f),  and 
caused  a  copy  of  said  notice  to  be  served  upon  defendant ; 
that  the  defendant,  for  the  purpose  of  securing  the  dis- 
charge of  the  lien,  executed,  pursuant  to  paragraph  6  of 
section  24  of  said  statute,  a  bond  with  the  clerk  of  the 
city  and  county  of  New  York,  with  two  sureties,  in  a  sum 
directed  by  one  of  the  jndg-es  of  the  city  court  of  New 
York,  conditioned  for  the  payment  of  any  judgment 
which  might  be  rendered  against  said  property  under 
said  lien ;  that  the  sureties  duly  justified,  and  the  bond 
was  thereafter  duly  approved  and  an  order  was  made 
by  a  justice  of  said  court,  discharging  the  said  lien,  which 
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was  accordingly  done.  Thereafter,  this  action  was  com- 
menced and  an  answer  was  served  setting  up  a  counter- 
claim, to  which  the  plaintiff  rephed ;  the  issues  in  the  case 
were  duly  referred  by  consent,  and  the  referee,  after  hear- 
ing proof,  filed  a  report  in  which  he  found  that  the  plaint- 
iff was  entitled  to  judgment  for  the  sum  of  $454.79,  with 
interest  from  October  29,  1885.  Thereafter,  the  plaintiff 
made  this  motion  for  an  extra  allowance,  for  a  decree  of 
foreclosure  and  sale,  and  for  personal  judgment  against 
the  defendant  for  the  sum  so  found  by  the  referee, 
together  with  interest  and  costs  aggregating  $893.94. 

Edgar  Whitlochj  for  plaintiff  and  application. 

K  T.  Rice,  for  defendant,  opposed. 

Daly,  J. — Under  the  Mechanics'  Lien  Act  of  1885 
(chap.  342),  the  prevailing  party  is  entitled  to  an  extra 
allowance  if  the  action  be  a  difficult  and  extraordinary 
one.  Section  7  of  the  act  provides  that  the  lien  may  be 
enforced  m  a  civil  action  ;  and  section  3253  of  the  Code 
(providing  for  extra  allowances)  applies  to  all  civil  actions. 
The  fact  that  in  another  section  of  the  act  (§  14)  costs 
and  disbursements  are  made  discretionary,  does  not  affect 
the  right  to  apply  for  extra  allowance  where  costs  are 
allowed.     That  has  always  been  the  rule  in  equity  actions. 

In  this  case,  I  think  the  allowance  of  5  per  cent, 
should  be  granted.  This  judgmervt  should  provide  for  a 
recovery  not  only  against  the  property  but  against  the 
owner  personally.  The  recourse  of  the  plaintiff  is  against 
the  undertaking  given  to  discharge  the  lien,  and  the  judg- 
ment against  the  property  is  formal,  so  as  to  bring  the 
case  within  the  condition  of  the  undertaking.  But  if  the 
sureties  become  insolvent,  or  no  recovery  can  be  had 
against  them,  the  lienor  ought  to  have  his  personal  judg- 
ment against  the  party  indebted  to  him. 
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MARKES  ET  AL.  V.  EPSTEIN. 

Crrr  Couht  of  New  York,  Special  Tekm,  Jantjaey,  1888. 

§§  738,  740 

Offer  of  judgment — Service  of  copy  instead  of  or^final. 

Service  of  a  copy  of  an  ofEer  of  judgment,  where  the  original  is  sub- 
scribea  by  the  party  making  it  and  indorsed  with  the  name  of  his 
attorney,  is  sufficient ;  but  even  if  insufficient,  and  the  service  of  the 
original  is  required,  the  irregularity  is  waived  by  a  failure  to  return 
it  with  the  objections  specifically  pointed  out ;  the  defect,  if  it  be  one, 
constitutes  a  mere  irregularity  and  does  not  render  the  offer  void. 

Riggs  0.  Waydell  (78  iV.  Y.  586),  distinguished. 

The  courts  take  judicial  notice  of  the  signatures  of  attorneys  of  parties  to 
an  action,  but  not  of  the  parties  litigant  who  have  not  appeared  in 
person. 

(Decided  January,  1888.) 

Motion  by  plaintiff  for  a  new  taxation  of  costs. 

This  action  was  brought  to  recover  the  sum  of  $500. 
The  defendant  appeared  and  answered,  and  at  the 
time  of  serving  his  answer,  served  upon  the  plaintiff's 
attorney  a  paper  purporting  to  be  a  copy  of  an  offer  to 
allow  judgment  in  favor  of  the  plaintiff  for  $100  and 
costs,  subscribed  by  the  defendant  and  indorsed  with  the 
name  and  address  of  his  attorney ;  the  paper  so  served 
was  returned  to  the  defendant's  attorney  by  the  plaintiff's 
attorney;  thereafter  the  action  was  tried,  and  resulted  in 
a  verdict  in  favor  of  the  plaintiff  for  a  sum  less  tlian  the 
amount  of  said  offer  and  the  defendant  thereupon  served 


294  CIYIL  PROCEDUEE  EEPORTS. 

Markes  v.  Epstein. 

a  bill  of  costs  which  was  taxed  by  the  clerk  against  the 
plaintiff's  objection;  the  plaintiff  thereupon  made  this 
motion. 

Adolph  Cohn,  for  plaintiff  and  motion. 
Charles  Steepler,  for  defendant,  opposed. 

McAdam,  Ch.  J. — The  language  of  section  738  of  the 
present  is  taken  from  section  385  of  the  former  Code, 
under  which  the  service  of  a  copy  of  the  offer  to  allow 
judgment  was  deemed  sufficient  (4  Wmt  Pr.  504).  Sec- 
tion 740  of  the  new  Code  provides  that  unless  the  offer 
"be  subscribed  by  the  party  making  it"  his  attorney 
must  subscribe  it  and  annex  thereto  an  affidavit  to  the 
effect  that  he  is  duly  authorized  to  make  it.  Courts  take 
judicial  notice  of  the  signatures  of  their  attorneys,  but  not 
of  the  parties  litigant  who  have  not  appeared  in  person 
(Ripley  v.  Burgess  2  Hill,  360 ;  Litchfield  v.  Burwell,  5 
How.  Pr.  341) ;  yet  no  affidavit  is  required  from  the  party 
subscribing  an  offer,  nor  is  any  formal  acknowledgment 
of  execution  necessary.  If  the  offer  served  purports  to 
have  been  subscribed  by  the  defendant,  the  court  must 
assume  (in  the  absence  of  the  evidence  to  the  contrary) 
that  it  was  subscribed  by  his  authority,  no  formal  proof 
of  genuineness  being  required  by  the  Code  in  the  first 
instance.  The  plaintiff  is  required  to  accept  or  reject  the 
offer  at  his  peril. 

In  the  present  instance,  a  copy  of  the  offer  subscribed 
by  the  defendant  was  served.  It  is  indorsed  with  the 
name  of  his  attorney,  which  served  as  a  guaranty  of  its 
genuineness  and  as  evidence  of  the  attorney's  sanction. 
^t  is  sufficient  in  form,  and  follows  all  the  statutory 
requirements,  and  if  the  defendant  is  required  to  serve 
the  original,  the  plaintiff  waived  the  irregularity  by  not 
returning  the  copy  served,  with  the  objection  specifically 
pointed  out  (Snape  v.  Gilbert,  13  Hun,  494 ;  Chemung 
Bank  v.  Judson,  10  How.  Pr.  133;  Broadway  Bank  v. 
Danforth,  7  Id.  264).    The  defect,  if  it  be  one,  constitutes 
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but  a  mere  irregularity,  and  in  this  respect  the  case  differs 
from  Riggs  v.  Waydell  (7$  JV.  Y.  586),  where  the  offer 
itself,  subscribed  by  the  attorney,  was  regarded  as  a  nullity 
because  not  accompanied  by  an  affidavit  of  authority. 
The  affidavit  of  the  attorney  is  by  section  Y40  made  an 
essential  part  of  the  offer,  and  its  omission  left  the  offer 
without  statutory  support.  Not  so  here — for  the  defect, 
if  it  be  one,  consisted  in  serving  the  copy  instead  of  the 
original;  and  while  strongly  impressed  with  the  belief 
that  the  service  of  the  copy  bearing  the  indorsement  of 
the  attorney  is  sufficient,  I  prefer  to  place  my  decision 
upon  the  further  ground  that  if  insufficient  the  defect  is 
purely  technical,  not  substantial,  and  that  the  plaintiff  was 
bound  to  return  the  copy  served,  with  the  defect  pointed 
out,  that  it  might  be  remedied.  Good  practice  requires 
this  in  the  interest  of  substantial  justice. 

As  the  offer  made  was,  for  the  reasons  stated,  effective, 
and  the  recovery  had  less  favorable  to  the  plaintiff  than 
the  offer,  the  clerk  did  right  in  taxing  the  bill  of  costs 
presented  by  the  defendant,  and  the  taxation  must  be 
affirmed. 


DOUGAN  AlOD  ANOTHER,  ApPELLAin'S,  V.    COHEN, 

Respondent. 

City  Coijet  of  New  Yoek,   Special  Term,  Novembee, 
1887 ;  AND  General  Teem,  December,  1887. 

§§  149,  150,  152,  573  et  seq. 
Arrest — Who  admitted  to  liberties — New  undertaking. 

A  defendant  arrested  in  an  action  brought  to  recover  chattels  wrong- 
fully concealed  and  disposed  of  may  be  admitted  to  the  liberties  of 
the  jail  upon  the  ordinary  limit  bond. 
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Under  section  152  of  the  Code  of  Civil  Procedure,  if  a  sheriff  who  has 
taken  a  bond  for  the  limits,  discovers  that  ihe  surety  therein  is  insuf- 
ficient, he  may  commit  the  prisoner  who  executed  it  to  close  con- 
finement m  the  jail  until  another  bond  with  good  and  sufficient 
sureties  is  offered,  and  the  prisoner  may  give  a  new  bond  in  lieu  of 
the  one  on  which  the  sureties  failed  to  justify.  The  amendment  of 
section  150  of  the  Code  of  Civil  Procedure,  in  1886, — making  sections 
573  et  seg.  of  the  Code,  relating  to  the  justification  of  bail,  applicable 
to  cases  in  which  a  prisoner  has  given  bail  for  the  limits, — does  not 
affect  this  right. 

(Decided  at  special  term,  November  29,  1887,  and  at  general  term,  Decem- 
ber 27,  1887.) 

Exceptions  at  special  term  to  undertaking  given  by 
the  defendant,  to  secure  his  release  within  the  limits,  and 
motion  that  the  sheriff  be  required  to  accept  such  under- 
taking provided  the  sureties  therem  duly  justify. 

The  defendant  was  arrested  in  this  action,  which  was 
for  the  recovery  of  chattels,  upon  the  ground  that  he  had 
concealed  or  disposed  of  the  same  with  the  intent  that 
they  could  not  be  found,  pursuant  to  section  5i9,  sub- 
division 2,  of  the  Code  of  Civil  Procedure,  and  was  held 
to  bail  in  the  :um  of  $1,200.  Upon  his  arrest,  he  executed, 
on  October  17,  1887,  an  undertaking  for  the  Umits.  Tlie 
plaintiffs  excepted  to  the  sufficiency  of  the  sureties  thereon. 
They  failed  to  justify,  and,  on  November  4,  1887,  the 
sheriff  re-arrested  the  defendant,  who,  thereafter,  gave  a 
second  undertaking  for  the  limits,  which  contained  the 
same  sureties  who  were  on  the  former  undertaking.  The 
plaintiffs  excepted  both  to  the  form  and  to  the  sufficiency 
of  this  last  undertaking,  and  notice  of  justification  was 
thereafter  served  for  November  17,  1887.  Thereafter, 
this  application  came  up  in  due  course,  for  hearing  at 
chambers. 

George  W.  Van  Slyck,  for  plaintiff  and  exceptions. 

Herman  Joseph,  for  defendant,  opposed. 
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Nehkbas,  J. — The  defendant,  who  was  arrested  in 
this  action,  which  was  brought  to  recover  chattels  wrong- 
fully concealed  or  disposed  of,  may,  under  sections  149 
and  150  of  the  Code,  be  admitted  to  the  liberties  of  the 
jail  upon  the  ordinary  limit  bond  (Levy  v.  Kaim,  55  How. 
Pr.  136).  Section  150,  since  amended,  provides  that  "  the 
provisions  regulating  the  justification  of  bail,  contamed 
in  art.  3,  title  1,  chap.  7.  .  .  .  (§  573  et  seq.)  govern, 
except  as  otherwise  expressly  prescribed  in  this  article 
with  respect  to  ,  .  .  the  substitution  of  new  sureties, 
or  a  new  undertaking."  But  section  152  does  expressly 
provide  otherwise,  to  wit :  if  the  sheriff,  who  has  taken 
such  a  bond,  discovers  that  a  surety  therein  is  insufficient, 
he  may  commit  the  prisoner  who  executed  it  to  close  con- 
finement m  the  jail,  until  another  bond,  with  good  and 
suificient  sureties,  is  offered.  Under  this  section,  I  think 
the  prisoner  may  give  a  new  bond  in  lieu  of  the  one  on 
which  the  sureties  failed  to  justify.  The  sheriff  is,  there- 
fore, directed  to  accept  such  new  bond,  provided  the 
sureties  justify  on  December  1,  at  10  a.  m. 

The  plaintiff  subsequently  duly  appealed  from  the 
order  entered  on  this  decision. 

George  W.  Van  Slyck,  for  plaintiff-appellant. 

The  defendant  was  not  entitled,  after  the  failure  of  the 
sureties  on  his  first  undertaking  for  the  limits  to  justify, 
to  give  a  new  or  second  undertaking  for  the  limits,  .  . 

Prior  to  the  amendment  of  section  150  of  the  Code, 
the  defendant,  in  an  action  to  recover  chattels,  wrong- 
fully concealed  and  disposed  of  by  the  defendant,  could 
only  obtain  his  release  from  actual  custody,  under  an 
order  of  arrest,  by  giving  an  undertaking  under  subdivi- 
sion 2,  section  575  of  the  Code,  to  pay  any  judgment  that 
might  be  recovered  against  the  defendant.  The  under- 
taking under  section  575  discharged  the  defendant  fr9m 
arrest.  The  undertaking  under  section  149  of  the  Code 
extends  the  liberties  of  the  jail  to  defendants  in  custody 
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under  orders  of  arrest  as  well  as  under  final  process. 
Levy  V.  Kaim,  55  JIow.  Pr.  136.  The  defendant  in  thg 
case  at  bar  gave  the  undertaking  for  the  limits  of  the 
jail,  and  was  not  discharged  from  arrest  thereby.    .    .   . 

If  the  defendant  had  given  bail  for  his  discharge  in 
this  action  instead  of  an  undertaking  for  the  limits,  then, 
by  the  express  provisions  of  the  Code,  the  sheriff  hy  rea- 
son of  the  failure  of  the  sureties  to  justify,  could  not  dis- 
charge himself  from  liability  by  the  giving  and  justificar 
tion  of  new  bail,  as  this  is  an  action  to  recover  a  chattel. 
See  section  587  of  the  Code.  .  .  .  Section  150  of  the 
Code  of  Civil  Procedure  describes  the  contents  of  the 
undertaking  to  be  executed  by  the  prisoner  for  the  limits, 
and  then,  by  an  amendment  passed  in  1886  (chap.  648) — 
it  provides  that : 

"  The  provisions  regulating  the  justification  of  bail, 
contained  m  art.  III.  title  I.  chapter  7  of  this  act  (§§ 
573  et  seq  )  govern,  except  as  otherwise  expressly  provided 
in  this  article  with  respect  to  the  notice  of  justification  of 
the  sureties ;  the  officers  before  whom  they  must  justify ; 
the  substitution  of  new  sureties  on  a  new  undertaking ; 
the  examination  and  qualifications  of  the  new  sureties  and 
the  allowance  of  the  undertaking.''  .  .  .  Code,  §  587, 
provides,  "  If  after  the  defendant  is  arrested  he  escapes 
or  is  rescued,  or  the  bail,  if  any,  given  by  him  do  not 
justify  when  they  are  not  accepted  .  .  .  the  sheriff 
is  liable  as  bail.  But  the  sheriff  may,  except  in  all 
action  to  recover  a  chattel,  discharge  himself  from  liabil- 
ity by  the  giving  and  justification  of  bail  as  follows,''  etc. 
Mr.  Justice  Nehrbas  recognized  the  force  of  these  pro- 
visi<^ns,  but  held  that,  under  section  152  of  the  Code,  the 
sheriff  can  take  a  new  undertaking.     .     . 

{a)  This  provision,  it  will  at  once  be  seen,  is  for  the 
benefit  of  the  plaintiff,  "  the  party  at  those  instance  the 
the  prisoner  is  in  custody,"  so  tliat  the  section  does  not 
affect  the  rights  or  the  liabilities  of  the  sheriff." 
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(h)  The  party  must  make  an  application  to  court  for 
an  order  to  commit  the  prisoner. 

This  proceeding  can  only  be  taken  after  it  has  been 
estabhshed  that  the  sureties  are  insufficient.  The  proceed- 
ings upon  the  part  of  the  plaintiff  for  the  commitment  of 
the  prisoner  can  only  be  made  after  the  justification  of  the 
sureties.  In  the  case  at  bar,  there  was  no  justification 
whatever. 

Herman  Joseph,  for  defendant,  i-espondent. 

Section  687  has  reference  only  to  release  to  the  sheriff 
and  not  the  parties  to  the  action. 

That  section  is  intended  to  relieve  the  sheriff  and  not 
to  add  any  liability  to  him  not  already  incurred. 

Under  appellant's  theory,  this  section,  instead  of  tend- 
ing to  relieve  ihe  sheriff,  should  be  construed  into  affixing 
on  him  a  liability  not  incurred  under  sections  149  and 
150. 

Section  587  contains  an  exception  made  in  respect  to 
actions  to  recover  a  chattel  that  clearly  applies  only  to 
bail  gived  under  subdivision  2  of  section  575. 

In  such  a  case, — ^.  e.,  bail  under  subdivision  2  of  sec- 
tion 575, — the  bail  cannot  be  exonerated  by  the  surrender 
of  the  defendant  to  the  sheriff,  because,  after  giving  the 
undertaking  required  by  such  action,  the  sureties  cannot 
be  discharged  except  upon  the  delivery  or  payment  pro- 
vided for  m  the  undertaking  they  gave,  and  the  sheriff's 
power  and  authority  under  the  order  authorizing  the  arrests 
ends  on  the  discharge  of  the  defendant  upon  the  receipt 
and  acceptance  by  him  of  such  an  undertaking.  It  is, 
therefore,  obvious  that  the  sheriff  could  not  discharge 
himself  from  bail  m  such  an  action  where  the  sureties 
could  not.  "  He,  so  far  as  the  plaintiffs  are  affected, 
stands  m  the  place  of  the  sureties,  and  has  become  liable 
to  the  same  extent  to  the  plaintiff  as  they  would  have  been 
if  they  had  been  accepted  by  him."  McKenzie  v.  Smith, 
48  N.  Y.  143. 
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A  test  clearly  proving  that  this  section  can  have  no 
reference  to  sections  149  and  150,  and  demonstrating  that 
section  587  was  never  intended  to  fix  a  liability  not  exist- 
ing, as  here  shown.  "  The  sheriff  rightfully  accepts  a 
limit  undertaking  under  sections  149  and  150  of  the  Code  ; 
the  undertaking  •  provides  only  that  the  sureties  shall 
become  liable  if  the  defendant  escapes  or  goes  without  the 
liberties  of  the  jail  until  discharged  by  law,"  etc.  Upon 
the  giving  of  such  an  undertaking,  the  defendant  must  be 
discharged.  The  sureties  are  excepted  to ;  they  fail  to 
justify.  The  undertaking  is  rejected.  The  sheriff,  under 
the  appellant's  construction  of  section  587  would  be  liable 
as  bail,  although  the  sureties  given  by  defendant  on  defend- 
ant's discharge  from  arrest  would  not  be,  for  they,  under 
sections  149  and  150,  incur  no  liability. 

Browne,  J. — TVe  do  not  think  that  amendment  to 
section  152  of  the  Code  alters  the  right  of  the  sheriff  to  re- 
ceive, and  the  defendant  to  give  a  new  and  sufficient  bond 
where  the  sureties  in  the  first  bond  fail  to  justify.  For 
these  reasons,  and  those  stated  in  the  opinion  of  the 
learned  justice  of  the  court  below,  the  order  wUl  be 
affirmed,  with  costs  to  the  respondent. 

Hall,  J.,  concurred. 
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PEOPLE  ^  rel.  UNION   INSURANCE  COMPANY 

AND  ANOTHER,  V.  NASH  ET  AL.,  AS  AkBITRATOKS,  ETC. 

SuPEEME  Court,  First  Department,  New  York  County, 
Special  Term,  January,  1888. 

§  2383. 
Arbitration — Power  to  revoke — Revocation  of. 

It  was  the  rule  at  common  law  that  an  agreement  to  submit  to  arbitra- 
tion could  be  revok'ed  at  any  time  before  the  award  was  made  ;  it  was 
not  allowable  for  either  party  to  make  the  submission  irrevocable. 

Under  the  Code  of  Civil  Procedure,  any  party  to  an  arbitration  may 
revoke  it  any  time  before  the  ar  "Rations  and  proofs  of  the  parties 
have  been  closed,  whether  he  is  the  only  party  to  the  controversy 
or  one  of  two  or  more  parties  oa  the  same  side  ;  and  although  the 
motives  or  reasons  by  which  he  was  actuated  may  have  been 
improper,  the  court  has  no  power  to  take  away  this  clear  legal  right. 

{Decided  January  18,  1888.) 

Application  on  return  of  order  to  show  cause  for  a 
peremptory  mandamus  against  the  defendants  as  arbitra- 
tors, etc.-  for  an  order  directing  them  to  proceed  with  an 
arbitral  on 

In  1883,  Thomas  C.  Crosby  and  Lorenzo  Dimick  com- 
posed the  firm  of  Crosby  &  Dimick,  of  Buffalo,  who  were 
the  general  agents  of  the  Union  Insurance  Co.,  of  Philadel- 
phia, and  the  Thomas  and  Mersey  Marine  Insurance  Com- 
pany, limited,  of  England,  and  the  said  Crosby  was  a 
general  agent  of  the  Insurance  Company  of  the  State  of 
Pennsly  vania,  and  the  said  Dimick  was  a  general  agent  of 
the  Continental  Insurance  Company  of  New  York  State. 
These  four  companies  did  business  at  the  office  of  Crosby 
&  Dimick  in  Buffalo  during  the  year  1883. 
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Early  in  1884,  the  Union  Insurance  Company,  and  the 
Insurance  Company  of  the  State  of  Pennsylvania,  (who 
are  the  relators  herein),  and  the  Thomas  &  Mersey  Ma- 
rine Insurance  Company,  limited,  began  suit  against  said 
Dimick,  charging  him  with  systematic  fraud  in  the  con- 
duct of  such  agency,  and  suite  against  the  Continental 
Insurance  Co.,  charging  them  with  having  been  benefited 
by  such  fraud  through  being  relieved,  after  the  said 
Dimick  knew  of  the  loss  of  the  subject  insured,  of  insur- 
ance or  reinsurance  which  it  should  have  paid,  but  which 
were  paid  by  the  said  Union  Insurance  Co.,  or  the  Insur- 
ance Co.  of  the  State  of  Pennsylvania,  or  the  Thomas  & 
Mersey  Marine  Insurance  Co.,  Limited.  In  the  suits  thus 
commenced  against  the  said  Dimick,  orders  of  arrest  were 
obtained  and  the  said  defendant  Dimick  held  to  bail  in  a 
suit  by  the  Insurance  Company  of  the  State  of  Pennsyl- 
vania in  the  sum  of  $10,000,  and  in  the  suit  of  the  Union 
Insurance  Co.  for  the  sum  of  $30,000.  In  November, 
1885,  an  agreement  of  arbitration  was  entered  into  be- 
tween the  Union  Insurance  Co.,  of  Philadelphia,  the 
Insurance  Co.,  of  the  State  of  Pennsylvania,  the  Con- 
tinental Insurance  Co.  of  New  York,  and  said  Dimick, 
whereby.all  disputes  between  the  said  four  parties  were 
referred  to  a  board  of  arbitration  consisting  of  Stephen 
P.  Nash,  John  R.  Read  and  James  E.  Carpenter.  Under 
said  arbitration  agreement,  the  said  arbitrators  com- 
menced their  sitting  shortly  after  the  making  of  said 
agreement  until  February  27,  1887,  having  sat  nearly  100 
days,  mainly  in  Buffalo,  and  having  taken  over  5,000 
pages  of  testimony. 

In  October,  1885,  Dimick,  the  general  agent  of  the 
Continental  Insurance  Co.,  was  convicted  of  grand  lar- 
ceny in  the  Erie  county  court  of  oyer  and  terminer,  in 
defrauding.  One  of  the  methods  complained  of  in  the  suit 
against  him  and  against  the  Continental  Insurance  Co., 
the  Thomas  &  Mersey  Marine  Insurance  Co.,  of  $4,975, 
for  transferring,  after  he  had  news  of  the  loss  of  the  cargo 
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of  the  schooner  James  Wade,  in  November,  1883,  a 
reinsurance  which  had  been  effected  by  the  Continental 
Insurance  Co.,  on  that  cargo  in  the  Thomas  &  Mersey 
Marine  Insurance  Co,  Dimick  appealed  from  said  con- 
viction to  the  general  term  of  the  supreme  court,  the 
general  term  reversing  the  said  conviction.  The  people 
appealed  from  said  judgment  of  the  general  term  to  the 
court  of  appeals,  and,  on  October  4,  the  conviction  was 
affirmed  and  the  judgment  of  the  general  term  reversed. 
Upon  that  day,  the  arbitrators  were  engaged  in  session 
under  said  arbitration  agreement  at  Buffalo,  and  said 
Dimick,  learning  that  the  court  of  appeals  had  affirmed 
said  conviction,  fled  to  Canada.  The  counsel  for  Dimick 
withdrew  from  said  arbitration  proceedings. 

On  October  5,  bn  the  next  hearing  before  the  arbi- 
trators, which  hearing  took  place  at  the  city  of  New  York 
on  October  2Y,  1887,  Dimick,  through  the  counsel  of  the 
Continental  Insurance  Company,  presented  that  his  claim 
to  be  the  revocation  of  the  arbitration  agreement  after 
the  presentation  of  said  revocation  argument  was  had  be- 
fore the  arbitrators  as  to  the  effect  of  the  said  arbitration, 
the  counsel  for  the  Union  Insurance  Company  and  Tread- 
well  Cleaveland,  maintaining  that  such  revocation  was  of 
no  effect,  and  the  counsel  for  the  Continental  Insurance  Co. 
claimed  that  it  was  efficacious  and  absolutely  terminated 
the  powers  of  the  arbitrators.  The  arbitrators  differed 
as  to  the  effect  of  the  revocation. 

At  the  last  hearing  of  said  arbitrators  until  the  time  of 
delivering  opinions  by  the  arbitrators  expressing  their  en- 
tire willingness  to  proceed,  at  any  indication  from  the 
court  that  it  was  their  duty  so  to  do,  stated  that  they  re- 
garded that  they  were  obliged  to  come  to  the  conclusion, 
that  their  powers  had  come  to  a  termination  of  said  agree- 
ment. 

At  the  time  of  making  the  arbitation  agreement  all 
the  suits  which  were  pending  by  the  Union  Insurance  Co. 
and  the  Insurance  Co.  of  the  State  of  Pennsylvania  against 
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said  Dimick  or  the  Continental  Insurance  Co.  were  discon- 
tinued ;  those  against  Dimick  upon  consents  and  the  secur- 
ity of  the  bail-bond  which  had  been  given  in  the  suit 
against  Dimick  were  lost  thereby  ;  and  said  Dimick  being 
in  Canada  now  it  is  impossible  to  again  arrest  him.  It  is, 
therefore,  claimed  by  the  relators  to  be  of  the  greatest  im- 
portance to  them  that  the  arbitration  proceedings  herein 
should  not  be  terminated,  but  should  proceed  to  award ; 
as  otherwise  they  will  be  practically  remediless  against 
said  Dimick  in  their  claims  against  said  Dimick  as  distin- 
guished from  their  claims  against  the  Continental  Insur- 
ance Co. 

Evarts,  Ckoate  <&  Beaman,  for  relators  and  motion. 

Butler,  Stilhnan  <&  Iluhhard,  for  Continental  Insurance 
Company. 

Andrews,  J. — It  was  beyond  question  the  rule  at  com- 
mon law  that  an  agreement  to  submit  to  arbitration  was 
revocable  at  any  time  before  the  award  was  made  (Tobey 
V.  Bristol  Co.,  3  Story,  800;  Morse  on  Arhitration,  230 ; 
Curtis  V.  Barnes,  30  Barh.  225  ;  Bank  of  Monroe  v.  "Wid- 
ner,  11  Paige,  534 ;  Frezer  v.  Ehrensberger,  L.  B.  12  Q. 

B.  Div.  310).  And  it  seems  to  have  been  equally  well 
settled  that  it  was  not  competent  for  either  party  to  make 
the  submission    irrevocable  {Re  Rome  &  Meser,  Z.  R.  6 

C.  P.  218;  Vignoirs  case,  8  ijo.  Rep.  81  b;  Morse  on 
ArUtration,  230  ;  Tobey  v.  Bristol  Co.,  3  Story,  800). 

And  by  the  provisions  of  the  Code  of  Civil  Procedure 
any  party  to  a  submission  may  revoke  it,  whether  he  is  a 
sole  party  to  the  controversy  or  one  of  two  or  more  parties 
on  the  same  side  (Code  Civ.  Pro.  §  2383).  This  provision 
of  the  Code  is  new,  and  it  is  stated  in  the  note  by  the  re- 
visers that  it  was  intended  to  settle  the  conflict  between 
the  decisions,  previously  made  on  that  subject.  It  was, 
therefore,  competent  for  Dimick  to  revoke  the  submission 
at  any  time  before  the  allegations  and  proofs  of  the  par- 
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ties  had  been  closed  (Code  Civ.  Pro.  §  2383),  and  although 
the  motives  or  reasons  by  which  he  was  actuated  may  have 
been  improper,  the  court  has  no  power  to  take  away  his 
clear  legal  right. 

If  the  cases  from  tbe  Pennsylvania  reports  hold  a 
different  doctrine,  they  are  opposed  to  the  whole  current 
of  authority  in  this  State  and  cannot  be  followed  by  me. 

For  these  reasons,  I  am  of  the  opinion  that  the  motion 
for  a  mandamus  directmg  the  arbitrators  to  proceed  should 
be  denied,  but  under  the  circumstances,  without  costs. 


PEOPLE  ex  rel.  POST  v.  GRANT,  Sheriff,  etc. 

Supreme  Court,  First  Department,  !N^ew  York  County, 
Special  Term,  January,  1888. 

§§  2273,  22Y8,  2285. 

Contempt — Jurisdietion  of  proceedings  to   punish  for — Habeas     corpus 
—  What  may  he  inquired  into  on — When  not  proper  pro- 
cess to  bring  up  party  for  punishment  as  for  con- 
tempt— Former  adjudication. 

An  order  of  the  general  term  afl5rming  an  order  adjudging  the  defend- 
ant in  an  action  in  contempt  in  disobeying  the  provisions  of  a  judg- 
ment from  which  an  appeal  was  pending,  which  necessarily  deter- 
mines that  there  was  no  statutory  stay  of  proceedings  by  the  appeal 
taken  from  such  judgment,  is  res  adjudicata  as  to  the  question 
of  the  existence  of  such  stay  upon  an  application  by  habeas  corpus 
to  discharge  the  defendant  from  imprisonment  under  an  order  ad- 
judging him  in  contempt  for  disobeying  an  order  subsequently 
made  in  the  action. 

Where  a  judgment  in  an  action  directed  the  officers  of  a  corporation  to 
transfer  certain  stock  to  the  plaintiff  in  the  action,  and  thereafter  an 
order  was  made  on  a  motion  for  further  instructions  at  the  foot  of 
the  final  judgment  fixing  a  time  and  place  when  all  the  officers  of  the 
corporation  should  attend  at  its  office  for  the  purpose  of  transferring 
Vol.  Xin.— 20. 
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the  stock,  and  subsequently  another  order  was  made  changing  the 
time  when  they  should  so  attend  for  that  purpose, — Held,  that  one  of 
said  officers  being  a  defendant  in  the  action  the  court  had  jurisdic- 
tion of  his  person  and  of  the  subject  matter;  and,  therefore,  if  said 
orders  were  erroneous  they  were  not  absolutely  void  and  could  not 
be  disregarded  on  an  application  to  discharge  such  officer  from  im- 
prisonment under  an  order  adjudging  him  in  contempt  for  failure 
to  obey  them  ;  that  the  question  as  to  whether  said  orders  were 
properly  served  could  not  be  reviewed  on  habeas ;  corpus  but  the 
proper  way  to  review  It  was  by  appeal  from  the  order  adjudging 
the  officer  in  contempt,  and  he  could  only  obtain  a  writ  of  habeas 
corpus  in  case  of  want  of  power  or  jurisdiction  in  the  court. 

People  V.  Stuyvesant  (9  N,   Y.  263),  followed. 

The  provisions  of  the  Code  of  Civil  Procedure,  section  2278, — directing 
that  where  a  defendant  is  in  custody  under  a  commitment  for  con- 
tempt, etc.,  a  warrant  of  attachment  cannot  issue,  but  that  the  court 
must,  upon  proof  of  the  facts,  issue  a  writ  of  habeas  corpus,  direct- 
ing the  officer  to  bring  up  the  accused  before  it  to  answer  for  the 
offense  charged — does  not  provide  that  the  proceeding  by  an  order 
to  show  cause  cannot  be  taken;  and  under  the  Code  said  provision 
does  not  render  the  court  powerless  to  punish  for  contempt,  save  by 
proceedings  instituted  by  habeas  corpus. 

Under  the  Code  of  Civil  Procedure,  proceedings  to  punish  for  contempt 
may  be  instituted  in  one  of  two  ways, — to  wit,  either  by  an  order  to 
show  cause  or  by  the  issuing  of  a  warrant  of  attachment, — but  where 
the  one  charged  with  the  offense  is  in  custody,  a  habeas  corpus 
must  be  issued  instead  of  a  warrant  of  attachment.  In  interpreting 
the  provisions  of  the  Code  providing  for  the  issuing  of  an  attach- 
ment in  such  a  case,  the  maxim  expresmo  unis  est  exclusio  alterius, 
applies. 

It  is  doubtful  whether  one  charged  for  a  contempt  who  has  been  pre- 
viously committed  for  a  contempt  and  placed  in  the  custody  of  his 
counsel  is  in  the  custody  contemplated  by  section  2278  of  the  Code  of 
Civil  Procedure  so  as  to  prohibit  the  issuing  of  a  warrant  of  attach- 
ment and  to  require  the  granting  of  a  habeas  corpus  instead. 

"Where  an  officer  of  a  corporation  was  required  by  a  judgment  to  trans- 
fer certain  stock  to  the  plaintiff,  and  thereafter,  for  his  disobedience 
of  such  command,  was  committed  for  contempt,  and  was  thereafter 
by  orders  of  the  court  directed  to  meet  the  other  officers  of  the  cor- 
poration at  a  time  and  place  designated,  for  the  purpose  of  executing 
such  transfer,  and  was  also  subsequently  committed  for  his  contempt 
in  failing  to  obey  such  orders — field,  that  the  disobedience  of  the  or- 
der and  of  the  judgment  was  distinct  and  it  could  not  be  fairly 
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said  that  he  was  committed  or  punished  twice  for  the  same  offense  ; 
that  he  could  purge  himself  at  once  of  either  commitment  by  doing 
the  act  directed  to  be  done ;  that  even  if  the  court  exceeded  its 
power  in  imposing  the  second  fine,  as  the  imprisonment  in  either  or 
both  of  the  orders  was  only  until  he  had  performed  the  act  or  paid 
the  fine,  he  will  be  discharged  on  the  performance  of  the  act  or  the 
payment  of  the  fine  required,  and  that  the  excessiveness  of  the  fine, 
it  be  such,  would  not  vitiate  the  last  order  of  commitment. 

Instance  of  a  case  in  which  it  was  held  that  an  order  of  commitment 
for  contempt  specifically  and  plainly  set  forth  the  act  which  the  one 
committed  was  required  to  do. 

{Decided  January  2d,  1888.) 

Application  on  habeas  corpus  for  the  discharge  of  the 
relator  from  imprisonment  under  an  order  committing 
him  for  contempt. 

One  Kings  brought  an  action  against  Barnes  and 
others,  including  the  relator,  for  the  specific  performance 
of  a  contract,  whereby,  among  other  things,  the  defendant 
aofreed  to  transfer  certain  certificates  of  stock  of  a  cor- 
poration  known  as  the  New  York  Transfer  and  Terminal 
Company,  Limited.  Judgment  was  entered  on  May  17, 
1887,  in  the  action,  directing,  among  other  things,  that 
the  relator,  the  president  of  said  corporation,  transfer 
said  stock  to  the  plaintiff;  and  on  July  12,  1887,  a  formal 
demand  was  made  upon  the  relator  for  the  transfer  of 
said  stock,  which  he  refused  to  make.  On  July  13, 1887, 
Mr.  Justice  Barnard  granted  an  order  requiring  him  to 
show  cause  why  he  should  not  be  punished  for  his  con- 
tempt in  not  complying  with  the  requirements  of  said 
judgment ;  and,  on  July  20,  an  order  was  entered  adjudg- 
ing him  guilty  of  contempt  for  his  said  disobedience  and 
committing  him  to  the  Eichmond  county  jail  until  he 
paid  a  fine  thereby  imposed  and  transferred  the  said 
stock.  On  July  21,  1887,  a  formal  commitment  based 
upon  this  order  was  signed  by  Mr,  Justice  DoNonuE,  and 
on  the  same  day  relator  obtained  a  writ  of  habeas  corpus 
imder  which  he  was  brought  before  Mr.  Justice  Potter, 
on.  July  25,  1887,  and  an  application  made  for  his  dis- 
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charge.  Said  justice  heard  the  application  and  reserved 
his  decision,  and,  up  to  December  Y,  1887,  had  not  ren- 
dered any  decision.  •  The  relator  thereafter  remained  in 
the  custody  of  his  counsel  by  consent  of  the  parties. 

It  was  claimed  by  the  relator  that  the  proceedings 
should  have  been  taken  against  all  the  ofiBcers  of  the  said 
corporation,  and  that  he,  as  president,  could  not  alone  do 
the  acts  necessary  to  make  a  valid  transfer  of  the  stock 
of  the  corporation  upon  its  books  ;  that  the  other  officers 
of  the  corporation  were  not  under  his  control,  and  its  seal 
was  not  in  his  possession ;  and  that  his  refusal  to  make 
the  transfer  was  justified  by  these  facts,  and  also  by  the 
fact  that  the  plaintiff  had  presented  to  him  stock  certifi- 
cates with  defective  powers  of  attorney.  Thereafter  an 
appeal  was  taken  by  the  relator  herein  from  the  order  of 
Mr.  Justice  Barnakd,  granted  July  20,  1887,  adjudging 
him  in  contempt,  and  that  on  the  appeal  he  claimed  that 
the  order  was  irregularly  and  improperly  granted  and 
the  court  without  jurisdiction  to  make  it,  for  the  reason 
that  there  was  an  absolute  statutory  stay  of  all  proceed- 
ings in  the  action  and  under  the  judgment  by  virtue  of 
Code  of  Civil  Procedure,  §§  1310,  1328,  because  an  appeal 
had  been  taken  from  the  judgment  in  King  v.  Barnes. 

The  general  term  of  the  supreme  court  in  the  second 
department  affirmed  the  aforesaid  order  adjudging  the 
relator  in  contempt;  the  plaintiff  thereafter,  to  avoid 
as  far  as  possible  all  technical  objections,  applied  to  Mr. 
Justice  Barnard  for  further  directions  at  the  foot  of  the 
final  judgment,  fixing  the  time  and  place  when  all  the 
officers  of  the  corporation  should  attend  at  its  offices 
with  its  books  and  seals  for  the  purpose  of  transferring 
said  stock  as  required  by  the  judgment;  and  an  order 
was  made  directing  that  this  be  done  on  November  5, 
1887,  and  a  certified  copy  thereafter  duly  served  on  all 
the  officers  of  said  corporation,  including  the  relator  here- 
in ;  obedience  to  this  order,  however,  was  prevented  by  the 
granting  of  temporary  stays  obtained  by  this  relator ;  and 
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thereafter,  on  December  3,  1887,  another  order  was  made 
changing  the  time  at  which  the  officers  of  the  corporation 
were  directed  to  attend  at  their  offices  for  the  purposes 
aforesaid,  and  the  certified  copy  of  this  order  was  also 
duly  served  at  all  of  said  offices,  including  this  relator. 
The  relator  failed  to  obey  the  last  mentioned  order,  and, 
on  December  IT,  1887,  an  order  was  made  adjudging  him 
guilty  of  contempt  on  account  of  such  disobedience,  and  a 
commitment  was  issued  against  the  relator.  The  proceed- 
ings resulting  m  the  making  of  this  order  were  com- 
menced by  an  order  in  the  usual  form  requiring  the 
relator  to  show  cause  why  he  should  not  be  punished  for 
his  disobedience  as  for  contempt;  the  relator  claimed 
that  these  papers  were  served  upon  him  by  a  person  who 
was  intoxicated,  and  that  the  service  was  defective  for 
the  reason  that  although  copies  of  the  motion  papers  and 
of  the  order  to  show  cause  were  delivered  to  him,  the  sig- 
nature of  the  justice  on  the  original  order  to  show  cause 
was  not  exhibited  to  him.  After  the  granting  of  this 
second  order  of  commitment,  the  relator  procured  the 
habeas  corpus  upon  which  the  present  application  is 
made. 

JS^oah  Davis,  for  the  relator  and  appUcation. 
McFarland,  Boardman  c&  Piatt,  for  plaintiff,  opposed. 

Lawrence,  J. — The  general  term  of  the  second  depart- 
ment, in  affirming  the  order  of  July  50,  1887,  necessarily 
determined  that  there  was  no  statutory  stay  by  the 
appeal  taken  from  the  final  judgment  of  May  17,  1887.  I 
am  bound  by  the  decision  of  the  general  term,  and  that 
question,  therefore,  cannot  be  regarded  as  open  for  discus- 
sion in  this  proceeding. 

The  court  certainly  had  jurisdiction  of  the  person  of 
the  relator,  as  a  defendant  in  the  action,  and  of  the  sub- 
ject matter,  and,  therefore,  if  there  was  no  statutory  stay, 
even  if  the  orders  of  November  5,  and  December  3,  were 
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erroneous,  they  were  not  absolutely  void,  and  cannot  be 
disregarded  by  me  on  habeas  corpus.  The  learned  jus- 
tice who  made  those  orders  having  determined,  as  matter 
of  fact,  upon  the  papers  before  him,  that  the  order  of 
December  3  was  properly  served,  his  determination  on 
that  pomt  cannot  be  reversed  on  habeas  corpus,  brought 
for  the  purpose  of  inquiring  whether  the  order  of  Decem- 
ber 17  was  properly  made.  The  proper  way  to  review 
each  of  those  orders  seems  tome  to  be  by  appeal,  and  not 
by  this  writ,  by  which  relief  can  only  be  afforded  m  case 
of  want  of  power  or  jurisdiction  in  the  court. 

In  the  leading  case  of  People  v.  Sturtevant  (9  N.  Y. 
263),  the  court  of  appeals  held,  that  an  injunction  granted 
in  a  case  m  which  the  court  had  jurisdiction,  if  errone- 
ously granted,  is  voidable  only  and  not  void,  and,  until  set 
aside,  IS  entitled  to  obedience.  In  that  case,  Johnson,  J., 
m  delivering  the  opinion  of  the  court,  says:  "The  prin- 
ciple IS  of  universal  force  that  .the  order  or  judgment  of  a 
court  having  jurisdiction  is  to  be  obeyed,  no  matter  how 
clearly  it  may  be  erroneous.  The  method  of  correcting 
error  is  by  appeal  and  not  by  disobedience.  A  party  pro- 
ceeded against  to  an  order  or  judgment  is  never  allowed  to 
allege  as  a  defense  for  his  misconduct  that  the  court  erred 
in  its  judgment.  He  must  go  further,  and  make  out  that 
in  point  of  law  there  was  no  order  and  no  disobedience, 
by  showing  that  the  court  had  no  right  to  judge  between 
the  parties  upon  the  subject." 

It  IS  said,  however,  that  by  the  appeal  to  the  court  of 
appeals,  the  supreme  court .  lost  all  control  in  the  case  of 
King  V.  Barnes,  and  that,  therefore,  any  orders  made  sub- 
sequent to  such  appeal  are  null  and  void.  The  answer  to 
this  proposition  seems  to  be,  that  the  general  term  has 
already  decided  that  there  was  no  stay  of  execution  by 
reason  of  the  appeal,  and  that  by  that  decision  I  am 
bound.  On  a  direct  application  -to  vacate  the  order  of 
December  3,  made  at  the  special  term  m  the  second 
department,   the  relator  was  defeated   and  the  general 
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term  of  the  same  department  by  affirming  the  order  of 
Justice  Barnard,  dated  November  5,  again  decided  that 
nothing  which  the  relator  had  done  by  way  of  appeal  or 
otherwise  had  effected  a  stay.  Applying  the  principles 
enunciated  in  the  Sturtevant  case  to  this  state  of  facts,  I 
conclude  that  the  orders  now  the  subject  of  consideration 
are,  if  voidable,  not  void.  If  there  was  no  stay,  the 
supreme  court  did  not  lose  its  power  to  enforce  its  own 
judgment  by  the  appeal.  It  has  the  right  to  determine 
the  question  whether  such  stay  has  been  effected ;  and, 
whether  its  determination  upon  that  point  was  right  or 
wrong,  it  cannot  be  reversed  here.  If  these  views  are  cor- 
rect, they  dispose  of  many  of  the  questions  which  were  so 
elaborately  presented  on  the  argument,  and  it  is  only 
necessary  to  consider  whether,  by  the  procedure  adopted 
in  this  case,  the  court,  having  jurisdiction  of  the  defendant 
generally  and  of  the  subject  of  the  action,  obtained  juris- 
diction over  the  relator  to  punish  him  for  the  alleged  con- 
tempt. 

After  examining  section  2278  of  the  Code,  relied  upon 
by  the  relator's  counsel,  I  am  of  the  opinion  that  such 
jurisdiction  was  obtained.  That  section  is  taken  from 
sections  7  and  9  of  title  13,  of  chapter  8,  of  part  3  of  the 
Revised  Statutes,  and  the  practice  under  it  was  to  issue 
the  writ  of  habeas  corpus  m  aid  of  an  attachment  (see 
22  Wend.  635). 

The  present  Code  provides  that  m  such  a  case, — i.  <?., 
where  the  prisoner  is  in  the  custody  of  a  sheriff  or  other 
officer  under  a  mandate  for  any  other  contempt, — the 
warrant  of  attachment  cannot  be  issued,  but  the  court, 
upon  proof  of  the  facts,  must  issue  a  habeas  corpus  directed 
to  the  officer,  etc.  It  does  not  provide  that  the  proceed- 
ing* by  an  order  to  show  cause  cannot  be  taken.  Under 
the  Code,  as  under  the  Revised  Statutes,  there  are  two 
modes  of  proceeding  against  a  person  who  is  charged  with 
a  contempt, — to  wit,  either  by  an  order  to  show  cause, 
or  by  the  issuing  of  a  warrant  of  attachment.    It  is  only 
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the  latter  procedure  that  the  court  is  prohibited  from 
taking  by  section  22  T8;  and  the  reason  for  making  the 
distinction  between  the  two  methods  of  procedure  is  ob- 
vious upon  reference  to  2273  of  the  Code, — which  pro- 
vides that  the  "  order  to  show  cause  may  be  made  either 
before  or  after  th^e  final  judgment  in  the  action,  or  the  final 
order  in  the  special  proceeding ;  that  it  is  equivalent  to  a 
notice  of  motion,  and  the  subsequent  proceedings  there- 
upon are  taken  in  the  action  or  special  proceeding  as  upon 
a  motion  made  therein.  A  warrant  of  attachment  is  a 
mandate  whereby  an  original  special  proceeding  is  insti- 
tuted against  the  accused  in  behalf  of  the  people  upon  the 
relation  of  the  complainant." 

The  proceeding  by  order  to  show  cause  bemg  in  the 
action,  if  there  was  no  stay,  as  the  general  term  has  deter- 
mined, that  being  no  prohibition  against  taking  an  ordin- 
ary proceeding  in  the  cause,  contained  in  section  2278,  but 
only  a  prohibition  against  starting  an  original  proceeding  in 
behalf  of  the  people  against  the  accused,  I  do  not  think 
that  the  rules  of  statutory  construction  require  that  it 
shoukl  be  held  that  that  section  renders  the  court  power- 
less to  punish  for  contempt  save  upon  a  proceeding  insti- 
stuted  by  habeas  corpus. 

The  maxim,  "  Expr^essio  uniiis  est  exclusio  alteiniis"  I 
think  applies  (And  see  Pitt  v.  Davidson,  37  N.  Y.  235). 
I  think,  also,  that  it  may  well  be  doubted  whether  the 
relator  was  m  the  custody  contemplated  by  section  2278 
of  the  Code  at  the  time  this  writ  was  allowed.  He  was 
not  in  the  custody  of  the  sheriff,  but  had  been  placed,  by 
the  consent  of  the  parties,  in  the  custody  of  his  counsel, 
pending  the  proceedings  before  Mr.  Justice  Pottek  for 
his  discharge  on  habeas  corpus ;  and  section  157  of  the 
Code  seems  to  regard  the  special  direction  of  the  court 
committing  the  prisoner  on  habeas  corpus  to  other  cus- 
tody than  that  of  the  sheriff,  as  a  permission  to  the 
sheriff  to  allow  the  prisoner  to  go  at  large,  as  contradis- 
tinguished from  the  actual  confinement  upon  the  process 
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for  contempt.  Nor  can  it  fairly  be  said  that  it  is  at- 
tempted to  punish  the  relator  twice  for  the  same  offense. 
The  act  required  to  be  done  by  the  orders  of  July  20  and 
December  5  may  be  substantially  the  same,  but  the  dis- 
obedience of  each  order  is  distinct,  and  the  prisoner  can 
purge  himself  at  once  of  either  contempt  by  doing  the 
act  directed  to  be  done  {Code  Civ.  Pro.  §  2285). 

.  The  act  which  the  relator  is  required  to  do,  is  plainly 
and  specifically  set  forth  in  the  order  of  December  IT, 
1887, — to  wit,  to  execute  and  deliver  to  the  plaintiffs  or  to 
the  sheriff,  for  their  account,  the  new  certificates  of  stock 
directed  by  the  orders  of  ISTovember  5  and  December  3, 
1887,  to  be  transferred  on  the  books  of  the  corporation  ; 
and  it  is  the  failure  to  do  this  act  in  obedience  to  such 
orders  which  is  the  contempt  charged.  This  is  a  com- 
pliance with  the  provisions  of  the  Code  (See  §§2032-2034). 
Since  this  proceeding  has  been  before  me,  Mr.  Justice 
Potter  has  rendered  his  decision  in  the  proceeding  insti- 
tuted to  inquire  into  the  legality  of  the  relator's  confine- 
ment under  the  order  of  July  20,  1887,  and  has  dismissed 
the  writ  and  remanded  the  prisoner.  If  it  is  contended 
that  the  prisoner  ought  not  to  be  subjected  to  the  pay- 
ment of  two  fines  and  two  imprisonments  for  the  same 
offense,  and  that,  therefore,  he  should  be  discharged  on 
this  writ  from  the  imprisonment,  the  answer  seems  to  be, 
that  even  if  the  Court  exceeded  its  power  m  imposing  the 
second  fine,  as  the  imprisonment  under  either  or  both  of 
the  orders  can  only  be  until  he  has  performed  the  act  and 
paid  the  fine  {Code,  section  2285),  he  will  be  discharged 
Upon  the  perfonnance  of  the  act  and  the  payment  of  one 
fine,  and  that  the  imposition  of  the  excessive  fine,  if  it  be 
such,  will  not  vitiate  the  whole  order  of  December  17, 
1887  (People  ex  rel.  Wolf  v.  Jacobs,  66  JST.  Y.,  8),  and  the 
remarks  of  Papallo,  J.,  as  to  the  decision  in  People  ex  rel. 
Tweed  v.  Liscomb  (60  Y.  N.  559).  In  this  case  the  rela- 
tor has  paid  neither  of  the  fines,  nor  performed  the  act 
required  to  be  done  by  either  of  the  orders. 
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For  these  reasons,  I  am  of  the  opinion  that  the  writ 
should  be  dismissed. 


LYON,  AS  Administeator,    etc.,    of    RALPH    LYON, 

Deceased,  v.   CAHILL. 

StfpEEioR  Court  of  the  City   or   New   York,   Special 
Term,  November,  188Y. 

§§  55,  1362  et  seq. 

Execution — Presumption  as  to  autlwrity  to  issiie — WTien  authority  of  attor- 
ney terminates. 

Where,  after  the  taking  of  an  appeal  and  the  giving  of  an  undertaking 
to  stay  proceedings,  the  plaintiff's  attorney  issued  an  execution  on 
the  judgment  appealed  from, — Held,  that  the  authority  of  the  attor- 
ney terminated  with  the  entry  of  judgment ;  that,  in  the  absence  of 
evidence  that  the  plaintiff  directed,  authorized  or  sanctioned  the  act 
of  the  attorney,  he  was  not  responsible  therefor,  and  the  issuing  of 
said  extecution  did  not  operate  to  relieve  the  sureties  on  the  under- 
taking on  appeal. 

Although  in  many  cases  the  regular  and  lawful  issuance  by  an  attorney 
of  an  execution  on  a  judgment  will  be  presumed  to  be  authorized  by 
the  client,  no  such  presumption  attaches  where  the  issuing  of  execu- 
tion is  not  only  without  authority  but  in  direct  violation  of  a  positive 
prohibition  of  law,  whereby  such  proceedings  on  his  part  wer« 
stayed. 

{Decided  Novetribefr  2,  1887.) 

Trial  of  action  before  the  court  without  a  jury. 

On  October  8,  1887,  the  plaintiff  herein,  Ella  A. 
Lyon,  as  administratrix,  etc.,  of  Ralph  Lyon,  deceased, 
recovered  a  judgment  in  the  New  York  court  of  common 
pleas  for  $696.84.  Said  Lyons  appealed  from  said  judgment 
and  gave  an  undertaking  to  stay  execution,  upon  which  one 
Thomas  Kilgere  and  the  defendant  herein,  William  Cahill, 
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were  sureties.  In  1884  the  defendant  in  the  said  action, 
Lyon,  departed  this  life,  the  appeal  then  being  undisposed 
of,  and  in  1886  letters  of  administration  on  his  estate  were 
duly  granted  to  the  public  administrator, -and  the  said  ap- 
peal was  thereafter  dismissed.  The  surety  Kilgere  died 
in  1884.  The  original  attorney  for  the  plaintiff  in  said 
action  was  one  McGrath,  Tvho  is  now  dead  and  who  in 
1878,  notwithstanding  the  fact  that  the  proceedings  were 
stayed  by  the  giving  of  the  aforesaid  undertaking, 
issued  an  execution  on  said  judgment  to  the  sheriff  of 
the  city  and  county  of  New  York,  Thereafter,  the 
plaintiff  herein  brought  this  action  upon  said  undertaking 
on  appeal  against  this  defendant  as  surviving  surety 
thereon. 

John  Brooks  Lea/vitt  {Lea/oitt  &  Keith,  attorneys),  for 
plaintiff. 

Charles  W.  Bossier  {Ilassler  x&  Sabine,  attorneys),  for 
defendant. 

Defendant  has  been  entirely  released  from  liability  by 
the  issuing  of  the  execution   by  plaintiff's  attorney  in 

18Y8 It  is  not  disputed  that — (1)  McGrath 

was  in  187T  plaintiff's  duly  authorized  attorney,  and  was 
until  his  death  in  1886.  (2)  Leavitt  succeeded  McGrath 
and  now  is  her  attorney.  Having  appeared  by  attorney, 
the  plaintiff  "  cannot  appear  in  person,"  Code.  Civ.  Pro. 
§  1240.  Execution  is  to  be  issued  by  the  attorney.  Brush 
V.  Lee,  36  J^.  Y.  49  ;  Guilleaume  v.  Rowe,  94  Id.  268  ; 
affirming  16  J.  (&  S.  169 ;  Fishkill  S.  I.  v.  Nat.  Bk.,  of 
Fishkill,  SO  J^.Y.  162 .  Execution  was  issued  by  McGrath. 
It  was  regular  in  form.  It  was  received  and  acted  upon 
by  the  sheriff.  Code  Civ.  Pro.  §  1368,  There  was  no 
irregularity  in  the  undertaking.  "If  the  obligee  for  any 
sufficient  reason  elects  to  treat  the  undertaking  as 
invalid  and  proceeds  to  collect  his  judgment  in 
disregard  thereof,  he  cannot    afterwards   maintain    an 
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action  upon  it,  and  hold  its  obligors  to  liability  hereon," 
To  hold  that  the  obligee  may  enforce 
such  an  undertaking  after  repudiating  it  as  a  stay, 
would  authorize  a  recovery  by  one  party,  without  requiring 
the  performance  by  him  of  an  implied  condition,  and 
compel  the  payment  of  obligations  by  the  other,  for 
which  he  has  received  no  consideration.  ..."  We 
deem  it  immaterial  whether  anything  might  have  been 
collected  on  the  execution  or  not."  Hemmingway  v. 
Poucher,  98  JV.  Y.  281,  285. 

"  The  respondent  cannot  have  the  dual  right  to  enforce 
the  judgment  during  the  appeal  as  if  no  undertaking  had 
been  given,  and  at  the  same  time  treat  it  as  valid  security 
for  the  payment  of  the  judgment."  Manning  v.  Gould, 
90  iV.  Y.  480. 

If  the  party  sets  the  attorney  in  motion,  he  is  liable  as 
the  same  progresses,  and  if  judgment  is  in  his  favor,  is 
responsible  for  the  methods  resorted  to  for  the  enforce- 
ment of  the  judgment.  Guilleaume  v.  Rowe,  94  JV.  Y. 
268 ;  S.  C,  16  J.  c&  S.  169 ;  63  How.  175. 

It  IS  only  when,  after  having  issued  the  execution,  the 
attorney  undertakes  to  give  special  directions  not  war- 
ranted by  the  language  of  the  writ  that  the  client  is  not 
liable.  Guilleaume  v.  Rowe,  sv/pra ;  Welsh  v.  Cockran, 
63*  N.  Y.  181. 

If  the  attorney,  either  through  ignorance  of  the  law  or 
negligence,  made  a  mistake,  the  act  is  none  the  less  that  of 
the  client.     Poucher  v.  Blanchard,  86  N.  Y.  262,  263. 

O'GoRMAN,  J. — The  computation  of  the  amount  at  stake 
in  this  controversy  at  $276.74,  seems  to  be  in  accordance 
with  the  principle  stated  by  me  on  the  trial  to  be  correct. 

Whether  plaintiff  is  entitled  to  recover  this  amount  from 
the  defendant  depends  on  the  determination  of  the  ques- 
tion, whether  the  sureties,  the  survivor  of  whom  is  the 
present  defendant,  were  relieved  of  responsibility  on  the 
appeal  bond  executed  by  them,  because  of  the  issue  of 
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execution  against  the  judgment  debtor  in  the  original 
action  notwithstanding  the  stay  of  proceedings  subsequent 
to  the  filing  of  the  bond. 

There  is  no  evidence  that  the  plaintiff  directed, 
authorized  or  sanctioned,  the  act  of  the  attorney  who 
issued  the  execution.  He  had  been  the  attorney 
acting  for  the  plaintiff  in  the  action,  but  his  authority, 
strictly  speaking,  terminated  on  the  entry  of  the  judgment. 
(Ward  V.  Sands,  10  Ahb.  iV.  O.  60,  and,  although,  ih  many 
cases,  the  regular  and  lawful  issue  of  execution  on  the 
judgment  might  be  presumed  to  be  authorized  by 
the  client,  no  such  presumption  could  attach  to  the 
issue  of  execution  not  only  without  authority  but  in 
direct  violation  of  a  positive  prohibition  of  law,  whereby 
such  proceeding  on  his  part  was  stayed. 

This  act  was  the  act  of  the  attorney,  for  which  he 
alone  was  responsible,  and  the  plaintiff  is  not  estopped  or 
deprived  of  any  right  to  bring  this  action. 

The  plaintiff  should  have  judgment  against  the  defend- 
ant for  $276.74,  with  costs. 


PEOPLE  OF  THE  STATE  OF  KEW  YORK  v. 
ALDEN. 

SuPKEME   Court,  Third   Department,  Warren  County, 
Special  Term,  January,  1888. 

§§  2863,  3228,  3229. 
Costa — By  whom  recoverable  in  action  for  violation  of  game  laws. 

Where,  in  an  action  to  recover  penalties  for  an  alleged  violation  of  the 
game  laws,  judgment  was  rendered  in  favor  of  the  defendant,  dis- 
missing the  complaint,  with  costs  against  the  county  whose  district 
attorney  brought  the  action,  and  judgment  therefor  was  accordingly 
entered, — Held,  that  the  proper  mode  of  determining  whether  the 
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defendant  was  entitled  to  costs  was  by  a  motion  by  the  plaintiff  to 
strike  such  costs  from  the  judgment. 

It  is  ordinarily  presumed  that  when  a  justice  of  the  supreme  court 
awards  costs  to  a  party  to  an  action,  that  the  law  gives  him  the 
power  to  make  such  award,  and  this  is  especially  true  where  the 
justice  granting  the  costs  never  decides  any  question  without  exam- 
ining the  law  conferring  the  power  upon  him. 

In  an  action  to  recover  penalties  for  a  violation  of  the  game  law,  the 
plaintiif  is  entitled  to  costs  if  there  is  a  recovery  of  damages  or  of  a 
penalty,  and  whenever  the  plaintiff  fails  to  obtain  the  recovery,  the 
defendant  is  entitled  to  costs  against  the  plaintiff.  The  statute  pro- 
viding that  the  district  attorney  may  discontinue  such  action  with- 
out costs,  it  does  not  relieve  the  plaintiff  in  such  an  action  from  lia^ 
bility  for  costs  in  case  he  is  defeated. 

{Decided  Janua/ry,  1888.) 

Motion  by  district  attorney  of  Warren  county  to  strike 
out  costs  contained  in  judgment  in  favor  of  defendant. 

The  facts  appear  in  the  opinion. 

Charles  R.  Patterson,  district  attorney  of  Warren 
county,  for  the  motion. 

S.  (&  L.  M.  Brown,  for  defendant,  opposed. 

Potter,  J. — This  is  a  motion  to  strike  out  the  costs 
adjusted  by  the  clerk  and  inserted  in  the  judgment  dis- 
missing the  complaint  herein  upon  the  merits,  with  costs 
against  the  county  of  Warren. 

The  ground  of  the  motion  is  that  the  statute  does  not 
allow  costs  to  the  defendant  in  any  action  brought  by  the 
district  attorney  to  recover  penalties  under  the  acts  pro- 
tecting, deer,  fish,  etc.,  and  that,  therefore,  the  judgment 
awarding  the  costs  of  the  action  upon  dismissing  the 
complaint  was  unauthorized. 

It  is  to  be  ordinarily  presumed  that,  when  a  justice  of 
the  supreme  court  awards  costs  to  a  party,  that  the  law 
gives  the  judge  the  power  to  make  such  award ;  and  that 
is  especially  true  when  the  costs  are  awarded  by  the  learned 
judge  who  granted  the  costs  in  this  case,  for  he  never 
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decides  any  question  without  examining  the  law  confer- 
ring the  power  to  be  exercised  by  him.  I  think  the  dis- 
trict attorney  has  pursued  a  proper  remedy  to  raise  the 
question  of  the  power  of  the  judge  to  award  costs,  and,  in 
this  case,  if  it  is  found  that  the  power  does  not  exist,  the 
judgment  may  be  corrected  by  striking  out  the  costs. 

The  question,  then,  upon  this  motion  is,  does  the  law 
give  the  defendant  costs  in  this  case,  or  give  the  court 
trying  the  case  any  discretion  to  award  the  defendant  the 
costs  of  the  action  ? 

•  The  general  rule  in  relation  to  costs  in  actions  of  this 
character,  and  to  recover  penalties,  is  to  be  found  in 
Code  Civ.  Pro.  §§  2863,  3228,  3229.  By  these  sections 
it  is  plain  that  the  defendant  would  be  entitled  to  costs  of 
the  action  in  this  case. 

Where  is  there  any  statute  changing  the  rule  derivable 
from  those  sections  of  the  Code  ? 

The  district  attorney  presents,  as  an  answer  to  that 
question,  section  6  of  chapter  653  of  the  Laws  of  1880. 
That  section  is  as  follows :  "  Any  action  brought  or  prose- 
cuted by  any  district  attoney  pursuant  to  the  provisions 
of  the  section  hereby  amended,  may  be  discontinued  by 
said  district  attorney,  and  neither  costs  nor  disbursements 
in  such  action  shall  be  recovered  by  any  defendant 
therein." 

I  think  that  that  section  only  provides  for  an  action 
which  the  district  attorney  has  or  may  discontinue,  for 
these  rea^ns :  it  may  be  reasonably  assumed  that  the 
rules  applicable  to  costs  in  actions  generally  apply  to 
actions  brought  under  the  provisions  of  the  game  laws. 
If  that  is  so,  the  defendant  would  recover  the  costs  of  an 
action  where  the  plaintiff  was  not  entitled  to  the  costs  of 
the  action,  and  that  would  be  in  all  cases  where  the 
plaintiff  failed  to  obtain  a  recovery  entitling  him  to  costs, 
or  where  he  was  non-suited,  or  where  the  plaintiff,  with- 
out the  leave  of  the  court,  discontinued  the  action.  It  is 
by  virtue  of  these  provisions  that  costs  are  allowed  in  any 
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action.  If  they  do  not  apply  to  this  class  of  cases,  then 
the  plaintiff  is  not  liable  to  pay  costs  to  the  defendant  in 
any  event,  either  when  the  plaintiff  failed  to  recover 
upon  a  trial  of  the  action,  or  when  he  should  discontinue 
the  action,  and  hence  there  was  no  occasion  for  the 
amendment  by  the  act  of  1880 ;  and  if  the  legislature  had 
intended  to  exempt  the  plaintiff  in  any  event  of  the  action, 
its  language  would  have  been  general,  and  no  reference 
would  have  been  made  to  a  discontinuance. 

That  the  sections  of  the  Code  in  relation  to  costs 
apply  to  this  class  of  actions,  is  made  more  clear  by  the 
act  of  1883,  ch.  317,  which  provides,  "  Witnesses'  and 
other  fees  and  disbursements  and  full  costs  shall  be  in- 
cluded in  any  judgment  in  favor  of  the  People  at  the 
rates  fixed  by  section  3251,  without  reference  to  the 
amount  of  the  recovery."  This  legislation  indicates  very 
clearly  that  the  same  rules  provided  by  sections  3251, 
3228, 3229,  that  are  applicable  to  actions  generally,  apply 
to  this  class  of  actions.  This  section  is  based  upon  the 
idea  that,  the  plaintiff  is  to  recover  costs  in  actions 
brought  under  the  statutes  for  the  preservation  of  game, 
pursuant  to  section  3228,  but  modifies  subdivision  4  of 
that  section,  so  that  plaintiff  may  recover  full  costs,  though 
the  amount  of  the  damages  or  penalty  recovered  be  less 
than  fifty  dollars. 

It  is  plain  from  this  feature  of  section  1,  above  quoted, 
that  the  plaintiff  in  this  class  of  actions  may  recover 
costs  of  the  defendant  whenever  there  is  a  recovery  of 
damages  or  of  a  penalty,  and  whenever  the  plaintiff  fails 
to  obtain  a  recovery  in  the  action,  section  3229  gives  the 
defendant  the  costs  of  the  action  against  the  plaintiff.  If 
it  were  not  so,  the  contention  of  the  plaintiff  would  lead 
to  the  inequitable  or  unreciprocal  result,  that  the  plaintiff, 
in  no  event  of  the  action,  is  liable  to  pay  costs  to  the  de- 
fendant, and  may  recover  costs  from  the  defendant,  when- 
ever there  is  a  recovery,  for  any  amount  of  damages  or 
penalty,  however  small,  by  the  plaintiff. 
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I  do  not  think  the  legislature  intended  such  result. 
The  motion  should    be  denied,   with  $10    costs    of 
motion. 


SEIFRET,  AS  Peesident,  etc.,  v.  KRAFT,  as  Peesident, 

ETC. 

Supeeme  Couet,  Fiest  Depaetment,  New  Yoek  County, 
Special  Teem,  Januaey,  1888. 

§§  1720,  1721. 
Replemn — WTien  complaint  in  action  for,  insufficient. 

Where  a  complaint  in  an  action  to  recover  the  possession  of  goods  and 
chattels  alleged  that  the  plaintilf  was  lawfully  possessed  of  certain 
property,  it  sufficiently  avers  the  plaintiff's  title. 

Where,  in  an  action  to  recover  the  possession  of  personal  property,  there 
is  no  allegation  that  the  defendant  wrongfully  took  the  chattel,  but 
simply  an  allegation  that  he  wrongfully  detains  it,  the  facts  showing 
that  detention  is  wrongful  must  be  set  forth,  and  m  case  the  com- 
plaint does  not  set  forth  such  facts,  it  is  insufficient  and  does  not 
state  a  cause  of  action. 

Scofield  «.  Whitlegge  (49  N.  T.  259)  ;  Goodwin  v.  Wertheimer  (99  Id. 
149) ;  Davenport  Glucose  Mfg.  Co.  v.  Taussig  (5  N.  T.  Civ.  Pro. 
69),  followed. 

{Decided  January  16,  1888.) 

Demurrer  to  complaint  on  the  ground  that  it  fails  to 
state  facts  sufficient  to  constitute  a  cause  of  action. 

The  opinion  states  the  facts. 

D.  Leventritt,  for  defendant  and  demurrer. 

'       A.  P.  Fitch,  for  plaintiff,  opposed. 

O'Beien,  J. — This  is  an  action  for  the  recovery  of  the 
Vol.  XIII.— 21. 
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possession  of  personal  property  alleged  to  be  Avrongf  ully 
detained. 

To  the  complaint  the  defendant  demurs  on  the  ground 
that  it  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  After  stating  that  the  plaintiff  was  lawfully 
possessed  of  the  property,  the  complaint  alleges  that "  the 
defendant  wrongfully  detained  said  goods  and  chattels 
from  the  possession  of  the  plamtiff,  and  still  wrongfully 
and  unjustly  detains  the  same." 

No  complamt  is  made  as  i,othetakmg,the  action  being 
based  soiely  upon  an  alleged  wrongful  detention. 

The  averment  as  to  plaintiff's  title  is  sufficient  under 
section  1720  of  the  Code.  There  is,  however,  no  allega- 
tion of  a  demand  and  refusal,  nor  is  there  any  setting 
forth  of  facts  showing  that  the  detention  is  wrongful  as 
required  by  section  1721  of  the  Code. 

This  latter  section  provides  that  where  the  complaint 
contains  a  general  allegation  that  the  defendant  ''  wrong- 
fully took  "  the  chattel,  it  is  sufficient.  Where,  however, 
the  "wrongful  detention"  is  alone  complained  of,  the 
complaint  must  set  forth  the  facts  showing  that  the  de- 
tention was  wrongful, 

In  Scofield  v.  Whitlegge  (49  JSf.  T.  259),  it  was  held 
that  where  the  action  is  for  a  wrongful  detention  without 
the  wrongful  taking,  the  averment  of  a  demand  and  a  re- 
fusal is  necessary  (See  also  Goodwin  v.  "Wertheimer,  99 
N.  Y.  149).  In  the  case  of  the  Davenport  Glucose 
Manufacturing  Co.  v.  Taussig  (5  iV.  Y.  Civ.  Pro.  69),  the 
general  term  of  this  department  refused  to  strike  out 
certain  allegations  of  the  complaint,  stating  as  a  reason 
that  as  section  1721  required  the  complaint  in  actions  of 
this  kind  to  set  forth  the  facts,  that  the  plaintiff  should 
not,  therefore,  be  obliged  to  incur  danger  from  an  omis- 
sion to  state  the  facts  required  by  the  section. 

The  conclusion  to  be  drawn  from  this  last  cited  case  is 
evident,  namely,  that  in  actions  for  the  wrongful  deten- 
tion, v/here  no  wrongful  taking  is  claimed  or  alleged,  the 
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facts  showing  the  detention  to  be  wrongful  must  be  set 
forth,  and  the  mere  naked  allegation  that  the  defendant 
wrongfully  detains  the  property  is  not  sufficient. 

For  these  reasons,  the  demurrer  must  be  sustained,  with 
costs  to  the  defendant,  and  with  leave  to  plaintiff  to 
amend  the  complaint. 


HEEYES,     Kespondent,     v.     HYDE     and     Another, 
Appellants. 

IN^EW  YoKK  Court  of   Common  Pleas,   General  Term, 
February,    1888. 

§  640. 
Attachment — Expert  evidence  fixing  value  of  attorney's  services. 

In  an  action  upon  an  undertaking  on  an  attachment  to  recover  damages 
resulting  therefrom,  consisting  of  counsel  fee  incurred  Dy  the  plaint- 
iff in  securing  the  vacation  of  the  attachment,  the  jury  xs  not 
limited,  in  determining  the  value  of  services  rendered  by  counsel,  by 
the  testimony  of  expert  witnesses  to  the  effect  that  their  value  was 
between  $150  and  $250. 

In  an  action  in  which  the  value  of  labor  and  property  is  involved  ex- 
pert witnesses  furnish  much  assistance  to  courts  and  juries,  but  their 
testimony  is  not  controlling,  and  where  ihe  value  of  professional 
services  is  to  be  passed  upon,  it  is  the  duty  of  the  jury  to  consider 
such  testimony  and  judge  of  its  weight  and  force,  and  rrom  the 
evidence  in  the  case  as  to  the  nature  of  the  services,  time  occupied 
in  them  and  the  benefit  derived  from  them,  determine  what,  in  ^heir 
judgment,  is  their  value.  After  receiving  all  the  aid  they  can  from  the 
opinions  of  expert  witnesses,  the  jury  must  exercise  cheir  own 
judgment  as  to  the  value  of  the  services. 

Head  v.  Hargrave  (105  U.  8.  45),  followed ;  Leitch  v.  Atlantic  Ins. 
Co.  (66  N.  T.  100),  distinguished. 

{Decided  February  Q,  1888.) 

Appeal  by  defendants  from  judgment  of  general  term 


324  CIYIL  PROCEDUKE  EEPOETS. 

Reeves  v.  Hyde. 

of  city  court  of  New  York,  modifying  judgment  of  trial 
term  of  that  court  and  affirming  it  as  modified. 

The  opinion  states  the  facts. 

W.  B.  Tullis^  for  defendants-appellants. 

The  court  erred  in  directing  the  jury  that  the  opinion- 
ative  testimony  of  experts  as  to  the  value  of  GaUnger's 
services  was  conclusive.  Head  v,  Hargrave,  105  U.  S. 
45,  and  cases  therein  cited.  .  .  .  The  charge  as  made  pre- 
cluded the  jury  from  considering  the  following  circum- 
stances, both  of  which  were  elements  of  the  measure  of 
damage :  (A)  The  statutory  costs  of  the  attachment  suit, 
viz.,  $33,  which  the  law  allows  by  way  of  indemnity,  and 
is  competent  evidence  of  plaintiff's  damages  for  his  attor- 
ney's service,  and  which  were  paid.  Foster  v.  New- 
brough,  06  Barb.  645.  (B)  The  amount  involved  in  the 
attachment  suit,  $502.62.     Garfield  v.  Kirk,  64:  Barb.  464.. 

George  W.  GalUnger^  for  plaintiff-respondent. 

The  expert  testimony,  as  to  value,  is  clearly  admissible 
and  is  well  settled.  Such  expert  testimony  rests  upon 
the  necessities  of  the  case.  The  evidence  of  such  witnesses- 
may  be  slight  and  weak,  but  is  the  evidence  of  some 
experience  and  judgment,  which  may  not  be  entirely  ex- 
cluded.    Slater  v.  Wilcox,  57  Barb.  609. 

The  defendants'  exception  to  the  refusal  of  the  court 
to  charge :  "  That  the  jury  is  not  bound  to  take  the  evi- 
dence of  witnesses  as  to  value  of  services,  but  may,  on 
their  own  judgment  and  experience,  determine  for  them- 
selves the  value  of  the  services  irrespective  of  the  evidence 
•of  witnesses,"  is  not  well  taken.  Leitch  v.  Atlantic 
Mutual  Ins.  Co.,  QQ  N.  Y.  100.  .  .  .  The  jury  were  bound 
to  regard  the  uncontradicted  evidence  of  unimpeached  wit- 
nesses. Townsend  Manf  g.  Co.  v.  Foster,  51  Barb.  346; 
S.  C,  alf  d,  41  N.  Y.  620  ;  Templeton  v.  People,  3  Jlun^ 
360. 
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Allen,  J. — This  is  aji  appeal  from  a  judgment  of  the 
general  term  of  the  city  court  affirming  a  judgment 
entered  upon  the  verdict  of  a  jury,  upon  reducing  the 
same  $23.  The  action  was  brought  upon  an  undertaking 
on  attachment  for  $250,  executed  by  the  defendants  as 
sureties,  which  attachment  had  been  vacated.  The 
<iamages  sought  to  be  recovered  in  said  suit  were  counsel 
fees  incurred  by  the  plaintiff  in  the  attachment  proceed- 
ings. The  plaintiff  was  given  a  verdict  of  $200,  and  a 
judgment  was  entered  thereon,  which  was  modified  and 
affirmed  by  the  general  term  of  the  city  court.  On  the 
trial,  witnesses  were  examined  as  experts  in  reference  to 
the  value  of  the  professional  services  of  the  plaintiff's 
counsel.  Two  of  them  testified  that  the  services  were 
reasonably  worth  the  sum  of  $150,  and  the  other  witness, 
who  was  the  attorney  for  the  plaintiff,  testified  that  they 
were  worth  the  sum  of  $250.  The  court  instructed  the 
jury  as  follows : 

"  You  will  determine  from  the  evidence  presented  to 
you  from  the  Mdtness  stand  what  compensation  between 
$150,  as  fixed  by  some  of  the  witnesses,  and  $250  by  Mr. 
Galinger  himself,  he  would  be  entitled  to,"  etc.  "  But  as 
to  the  value  of  the  services  you  are  hound  by  the  evidence 
presented  by  M'itnesses  from  the  witness  stand ;  you  are 
not  to  rely  upon  any  judgment  that  all  or  either  of  you 
may  have  as  to  what  compensation  you  should  give  an  at- 
torney for  such  services." 

The  defendants  excepted  to  the  charge  that  the  jury 
must  find  any  sum  between  $150  and  $250,  provided  all 
the  services  testified  to  had  been  rendered;  also  to  the 
charge  that  the  jury  were  bound  by  the  testimony  of  the 
witnesses  produced  by  the  plaintiff  on  the  question  of  the 
value  of  the  services  rendered. 

AVe  think  the  court  erred  in  this  instruction,  and  that 
the  defendants'  exceptions  are  well  taken.  According  to 
the  charge,  the  jury  were  bound  to  find  for  the  plamtiff 
for  some  sum  between  $150,  which  was  the  lowest,  and 
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$250,  which  was  the  highest  estimate  of  the  value  by  the 
professional  witnesses.  In  other  words,  the  value  of  the 
services  was  to  be  determined  exclusively  upon  the  testi- 
mony of  the  witnesses. 

In  cases  in  which  the  value  of  labor  and  property  is  in- 
volved, expert  witnesses  furnish  much  assistance  to  courts 
and  juries ;  but  their  testimony  is  not  controlling.  Where, 
as  in  this  action,  the  value  of  professional  services  is  to  be 
passed  upon,  it  is  the  duty  of  the  jury  to  consider  such 
testimony  and  judge  of  its  weight  and  force,  and,  from 
the  evidence  in  the  case  as  to  the  nature  of  the  services, 
the  time  occupied  in  them,  and  the  benefit  derived  from 
them,  determine  what,  in  their  judgment,  is  their  reason- 
able value.  After  receiving  all  the  aid  which  can  be  ob- 
tained from  the  opinions  of  expert  witnesses  in  regard  to 
the  reasonable  value  of  the  services,  the  jury  are  still 
called  upon  to  exercise  their  own  judgment  upon  all  the 
facts  in  the  case. 

The  precise  question  presented  here  was  decided  in 
Head  v.  Hargrave,  105  Z7.  S.  45.  In  that  case,  the  trial 
judge  had  charged :  "  You  must  determine  the  value  of 
the  services  rendered,  from  the  evidence  which  has  been 
offered  before  you,  and  not  from  your  own  knowledge  or 
ideas  of  the  value  of  such  services. "  The  judgment  was 
reversed  on  appeal.  Justice  Field,  delivering  the  opinion 
of  the  court,  says :  "  It  is  the  jury's  province  to  weigh  the 
opinions  by  reference  to  the  nature  of  the  services 
rendered,  the  time  occupied  in  their  performance,  and 
other  attending  circumstances,  and  by  applying  to  them 
their  own  experience  and  knowledge  of  the  character  of 
such  services.  To  direct  them  to  find  the  value  of  the 
services  from  the  testimony  of  the  experts  alone  was  to 
say  to  them  that  the  issue  should  be  determined  by  the 
opinions  of  the  attorneys,  and  not  by  the  exercise  of  their 
own  judgment  of  the  facts  on  which  those  opinions  were 
given." 

Counsel  for  the  respondent  relies  upon  a  remark  of 
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Allen,  J.,  in  Leitch  v.  Atlantic  Mut,  Ins.  Co.,  GQ  N.  Y. 
188,  in  which  that  learned  judge  says  that  when  the  evi- 
dence of  experts  is  necessary  for  the  reason  that  the 
materiality  of  circumstances  affecting  the  risk  is  not 
sufficiently  obvious  to  enable  the  court  or  jury  to  decide 
upon  the  fact,  and  if  there  is  no  conflict,  the  fact  of 
materiality  must  be  held  as  all  the  witnesses  testified. 
This  was  said  with  respect  to  cases  where  none  but  experts 
are  capable  of  determining  the  question,  but  is  not  applica- 
ble to  this  case. 

We  find  no  error  in  this  case  except  the  one  above  re- 
ferred to.  For  this  error,  however,  the  judgment  must 
be  reversed,  and  a  new  trial  ordered,  with  costs  to  abide 
the  event. 


CROSSITT,  Judgment  Ckeditoe,  v.  WILES,  Judgment 

Debtor. 

Supeeme  CotJET,  Fourth  Depaetment,  Madison  County, 
Specla.l  Teem,  Januaey,  1888. 

§§  1362^^  seq.;  2464  et  seq. 

Execution — How  issued  on  joint  judgment — Receiver  in  mpplemenia/ry 

proceedings. 

Wliere  a  judgment  was  recovered  in  an  action  for  a  joint  assault  against 
two  defendants  and  an  execution  issued  against  the  property  of  one 
of  them  only, — Held,  that  such  execution  was  not  illegal  and  void  ; 
\},  5.  ^,]  that  upon  the  return  thereof,  supplementary  proceedings 
could  be  maintained  against  the  debtor,  against  whose  property  the 
execution  had  been  issued  and  a  receiver  of  his  property  could  be 
appointed.  [9] 

Notwithstanding  a  judgment  in  an  action  for  assault  is  against  two  or 
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more  defendants,  the  plaintiff  has  a  legal  right  to  collect  it  out  of 
the  separate  property  of  either.  [3] 

It  is  only  where  it  is  desired  to  collect  a  judgment  against  two  or  more 
defendants  out  of  the  joint  property  of  all  defendants,  or  where  some 
provision  in  the  judgment  requires  it,  that  the  sheriff  must  be  di- 
rected in  the  body  of  an  execution  to  levy  upon  the  joint  property 
of  all.  [2] 

Although  it  has  been  the  practice  in  issuing  an  execution  against  the 
property  of  one  of  two  or  more  joint  judgment  debtors  to  issue  it  in 
form,  against  the  property  of  all,  and  give  instructions  upon  the 
back  of  the  execution  as  to  what  property  it  shall  be  collected  from, 
this  formality  is  not  required  by  any  section  of  the  Code  of  Civil 
Procedure  or  by  the  decision  of  any  court,  nor  is  it  necessary  for 
the  protection  of  any  party  to  the  judgment;  and  it  is  not  error  to  de- 
part from  that  practice  and  issue  an  execution  in  form  against  the 
property  of  the  person  alone  from  whom  it  is  sought  to  collect  the 
execution.  [5,  8,  9] 

The  party  in  whose  favor  process  issues  may  give  such  instructions  to 
the  sheriff  as  will  not  only  excuse  him  from  his  general  duty  but 
bind  him;  both  the  process  and  the  law  which  conveys  authority 
under  it  are  of  benefit  for  the  party  in  whose  behalf  it  is  issued,  and 
it  is  a  general  rule  that  a  man  may  dispense  with  an  entire  law 
which  is  intended  to  benefit  him.  [*] 

Root  V.  Wagner  (30  N.  T.  9);  following  [4]  Whitman  v.  James  (10 
Daly,  490);  [6]  Farmer's  and  Mechanic's  National  Bank  x.  Crane, 
(15  Abb.  N.  S.  434);  [T]  distinguished. 

Decided  January,  1888,) 

Application  by  plaintiff  and  judgment  creditor  for  the 
appointment  of  a  receiver  of  the  judgment  debtor's 
property. 

The  facts  appear  m  the  opinion. 

Jenkins  <&  Devereaux,  for  judgment  creditor  and 
motion. 

Joseph  Beetle,  for  judgment  debtor,  opposed. 

Kennedy,  J. — On  the  return  of  the  evidence  taken  in 
supplementary  proceedings  against  the  defendant  Wiles 
upon  the  judgment  in  this  action,  the  plaintiff  made  a 
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motion  for  the  appointment  of  a  receiver  of  the  property 
of  the  said.  AYile's.  The  defendant  Wiles,  on  the  return  of 
the  order  in  supplementary  proceedings,  raised  the  objec- 
tion that  the  execution  issued  by  the  plaintiff,  preliminary 
to  the  order  for  his  examination,  was  illegal  and  void,  for 
the  reason  that  the  judgment  was  a  joint  judgmenu 
Against  both  defendants  for  a  single  sum  of  money  ;  that 
there  was  no  separate  liability,  and  that  the  execution  was 
issued  against  defendant  Wiles  alone.  The  same  objec- 
tions were  made  to  the  appointment  of  a  receiver.  The 
facts  pertaining  to  the  proceedings  thereunder  are  as  fol- 
lows :  On  the  10th  day  of  January,  1887,  the  plaintiff 
recovered  a  judgment  of  $287.79  against  the  defendants 
for  an  assault  and  battery  committed  upon  him.  The 
defendant  Stoddart  had  property  out  of  which  the  entire 
judgment  could  be  collected,  but  Wiles  had  nothing  which 
could  be  reached  save  by  supplementary  proceedings  and 
the  appointment  of  a  receiver.  The  plaintiff,  desiring  to 
relieve  Stoddard  from  paying  the  full  amount  of  the  judg- 
ment, issued  an  execution  in  the  usual  form  upon  a  money 
demand,  except  that  it  commanded  the  sheriff  to  collect 
the  judgment  from  Wiles  alone  ;  his  reason  for  issuing  it 
in  this  form  being,  that  if  he  issued  it  against  both  defend- 
ants in  the  usual  form  the  sheriff'  could  not  return  the 
execution  unsatisfied  by  reason  of  the  financial  ability  of 
Stoddard  to  pay  it  on  demand,  and  hence.  Wiles  would 

escape  paying  any  portion  of  the  judgment. 
[']        While  the  plaintiff  could  have  accomplished  what 

he  desired  by  issuing  an  execution  against  both  de- 
fendants, and  then,  by  written  instructions  on  the  back 
thereof,  directed  the  sheriff  to  levy  and  collect  the  entire 
judgment  of  Wiles,  we  do  not  think  the  execution  was 
irregular  or  void,  because  in  the  body  of  it  the  sheriff  was 
not  commanded  to  levy  and  collect  the  judgment  of  both 
defendants.  The  objection  to  the  validity  of  the  execu- 
tion is  based  upon  the  practice  of  attorneys  rather  than 
upon  any  rule  of  the  courts  or  of  any  statute   to  which 
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our  attention  has  been  called.     "VVe  can  think  of  no  reason 
why  the  direction  to  the  sheriff  may  not  as  appropriately 
be  in  the  body  of  the  execution  as  upon  the  outside  there- 
of.    The  Code  is  silent  on  this  subject.    None  of  its  pro- 
visions, indeed,  require  that  an  execution  must  be  issued 
against  all  the  defendants,  and  it  nowhere  requires  that 
the  sheriff  must,  in  the  body  of  the  execution,  be  coin- 
manded  to  enforce  the  judgment  against  all  the  defend- 
ants.    It  is  only  where  it  is  desired  to  collect  the 
[*]     judgment  out  of  the  joint  property  of  all  the  defend- 
ants, or  where  some  provision  in  the  judgment  itself 
requires  it,  that  the  sheriff  must  be  directed  to  lev}'-  upon 
the  joint  property  of  aU.     Notwithstanding  the  fact 
[']     that  the  judgment  is  against  two  or  more  defendants, 
the  plaintiff  has  the  legal  right  to  collect  it  out  of 
the  separate  property  of  either. 

In  Root  V.  Wagner  (30  JV.  Y.  9)  Judge  Davis  says  : 
[*]  "  The  party  in  whose  favor  process  issues,  may  give 
such  instructions  to  the  sheriff  as  will  not  only  excuse 
him  from  his  general  duty,  but  bind  him.  Both  the  pro- 
cess and  the  law  Avhich  convey  authority  under  it,  are  for 
the  benefit  of  the  party  in  whose  behalf  it  is  issued,  and 
it  is  a  general  rule  that  a  man  may  dispense  Avith  an 
entire  law  which  is  intended  for  his  aid  and  protection. 
It  follows  that  he  may  qualify  it,  to  a  greater  or  less  ex- 
tent, according  to  his  discretion." 

The  direction  to  the  sheriff  as  to  the  manner  in  which 
he  shall  discharge  his  duty  forms  no  part  of  the  judgment 
upon  an  ordinary  money  demand.  It  contains  no  instruc- 
tions that  any  portion  of  it  may  or  must  be  collected  of 
either  defendant,  nor  does  it  direct  that  it  must  be  col- 
lected of  both.  It  simply  adjudges  and  decrees  that  the 
plaintiff  recover  of  the  defendants  a  certain  sum  and 
leaves  to  the  party  issuing  the  execution  the  right  and  the 
duty  of  giving  such  instructions  as  to  its  collection  as  the 
law  approves,  subject  to  the  control  of  the  court.  It  is 
the  pleadings  and  the  facts  proven  under  the  pleadings 
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which  determines  the  character  of  the  execution  to  oe 
issued.  The  law  prescribes  what  facts  the  execution  must 
contain,  and  having  done  this,  it  further  provides  that  it 
must  substantially  require  the  sheriff  to  satisfy  the  judg- 
ment out  of  the  personal  property  of  the  judgment  debtor, 
except  in  a  case  where  special  provision  is  otherwise  made 
by  law.     Only  this,  and  nothing  more. 

The  question  raised  by  the  defendant  relates  simply  to 

the  manner  in  which  the  sheriff  shall  be  required  to 
[']     collect  the  judgment.    We  are  aware  that  it  would 

have  been  more  in  conformity  to  precedent  and  prac- 
tice for  the  plaintiff  to  have  directed  the  sheriff  to  collect 
the  judgment  of  both  defendants  and  then  to  have  qual- 
ified that  instruction  by  directing  the  sheriff  not  to  do  as 
he  had  been  commanded  in  the  body  of  the  execution,  but 
to  enforce  it  against  Wiles  alone.  But  suppose  he  had 
done  so  ;  this  would  have  left  the  execution  in  precisely 
the  same  condition  as  it  now  is,  so  far  as  its  legal  effect 
and  direction  to  the  sheriff  are  concerned.  No  statute 
requires  that  the  directions  to  the  sheriff  must  be  in  any 
precise  form  or  upon  any  particular  part  of  the  execution. 
So  long  as  the  plaintiff"  only  desired  to  collect,  if  possible, 
from  the  separate  personal  property  of  Wiles,  what 
necessity  was  there  or  what  use  could  it  be  to  command 
the  sheriff  to  collect  of  Stoddart  also,  and  then  immedi- 
ately revoke  such  instructions  ?  Such  a  useless  formality 
is  demanded  by  no  section  of  the  Code  nor  required  by  the 
decision  of  any  court,  nor  can  it  be  necessary  for  the  pro- 
tection of  any  party  to  the  judgment.  No  such  indirec- 
tion is  necessary  in  the  enforcement  of  judicial  decrees. 
While  it  may  be  easier  and  probably  much  safer  for  attor- 
neys to  follow  a  long  established  custom  or  practice  than 
to  disregard  it,  still,  it  cannot  be  error  when  it  can  be  safely 
done,  to  depart  from  precedents  adapted  to  other  and 
older  modes  of  practice,  and  conform  to  the  letter  and 
spirit  of  our  present  Code.  It  is  always  a  pleasure,  often 
a  duty,  and  sometimes  a  necessity  to  quench  our  thirst  at 
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the  fountains  of  the  past,  but  the  wells  of  to-day  are  round 

about  us,  and  from  them  we  may  safely  drink, 
[*]        In  Whitman  v.  James  (10  i>a/^,,  490*),  a  judgment 

had  been  recovered  against  joint  debtors.  An  order 
of  arrest  had  been  issued  but  had  only  been  served  upon 
one  of  the  defendants.  A-  property  execution  had  been 
issued  against  both  and  returned  unsatisfied.  A  body 
execution  was  then  issued  against  the  one  who  had  been 
served  with  an  order  of  arrest.  A  motion  to  vacate  the 
execution  was  made  because,  among  other  grounds,  it  was 
not  issued  in  form  against  both.  Judge  Daly  says,  in  de- 
ciding the  motion,  that  "  the  cases  holding  that  where  one 
defendant  only  is  to  be  taken  in  execution  the  execution 
must  be  issued  against  all  the  defendants  with  an  indorse- 
ment directing  the  sheriff  to  take  that  particular  defend- 
ant only,  are  cases  in  which  all  the  defendants  were 
originally  liable  to  execution  against  the  person.  I  find 
no  authority  for  holding  that,  where  one  defendant  only 
is  liable  to  be  taken  in  execution  against  the  person  be- 
cause an  order  of  arrest  was  granted  and  executed  against 
him  only,  such  execution  must  run  in  form  against  all  the 
defendants  in  the  action.  Such  execution  would  not  be 
warranted  by  the  judgment,  and  it  is  not  essential  to  the 
validity  of  the  process  that  it  should." 

This  decision,  and  Farmers'  and  Mechanics'  National 

Bank  v.  Crane  (15  Aih.  Pr.  N.  S.  434),  are  cited  in 
[T     support  of  the  defendants'  position,  but  it  will  be  seen 

that  both  were  cases  where  body  execution  had  been 
issued,  in  which,  perhaps,  the  rule  contended  for  might  be 
appropriate,  and  possibly  necessary,  although  we  cannot 
see  that  such  would  be  the  case. 

But  the  respective  rights  of  the  defendants  upon  an 
execution  against  the  person,  are  not  involved  here.  The 
question  upon  this  motion  is  as  to  an  execution  issued  to  be 
enforced  against  the  separate  property  of  one  of  the  de- 

*  This  decision  affirms  s.  c,  1  iV.  F.  Cvo.  Pro.  235  •,  and  is  affirmed 
89  N.  Y.  635. 
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fendants.  The  right  to  do  so  is  undenied,  and  a. 
[']     process  bearing  upon  its  face  appropriate  directions 

for  the  accomplishment  of  the  object  sought  to  be  ob- 
tained, is  alone  questioned.  Plain,  consistent  directions, 
were  given  the  sheriff  in  the  body  of  the  execution  for  the 
performance  of  his  duty  ;  it  is  because  these  instructions 
were  not  inconsistent  that  they  are  questioned.  The  execu- 
tion in  this  action  describes  the  judgment  with  accuracy, 
alleges  the  liability  of  both  defendants,  and  the  only  de- 
fect complained  of  is  that  the  plaintiff  directed  the  sheriff 
n  the  body  of  the  execution  to  collect  it  wholly  of  Wiles. 
It  was  founded  upon  the  judgment,  it  followed  it  in  all 
respects,  was  warranted  by  it  and  was  in  the  name  of  the 
plaintiff  and  in  form  against  both  defendants,  to  that 
point  in  the  execution  where  the  sheriff  is  directed  what 
to  do.  Up  to  this  point  it  was  in  form  against  both  and 
was  a  valid  execution  against  them.  All  that  the  plaintiff 
thereafter  did  was  to  stay  the  sheriff  from  enforcing  it 
against  Stoddard  by  giving  positive  directions  to  collect 
the  judgment  from  the  separate  property  of  Wiles.  The 
command  to  the  sheriff"  was  one  which  the  plaintiff  had 
the  legal  right  to  give  and  which  the  sheriff  had  no  right 
to  disobey.  To  the  plaintiff  the  sheriff  had  the  right  to- 
look  for  instructions  and  he  found  them  in  an  appropriate 
place  upon  the  face  of  the  process  he  was  required  to  exe- 
cute. To  have  directed  the  sheriff  to  satisfy  the  judg- 
ment from  the  property  of  both  defendants  on  the  face  of 
the  execution,  and  in  the  same  breath  and  with  the  same 
pen  and  ink  immediately  written  on  the  outside  thereof, 
equally  as  positive  and  binding  instructions  to  the  sheriff 
forbidding  him  not  to  do  as  he  had  been  commanded 
within  but  to  collect  the  judgment  exclusively  from 
Wiles,  would  have  been  useless  and  unnecessary  acts,  be- 
cause when  the  execution  and  indorsement  were  read 
together  the  sheriff  would  have  received  precisely  the 
same  directions  ? s  he  did  in  the  execution  as  now  written. 
The  right  to  qualify  the  directions  to  the  sheriff  in  an  exe- 
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cution  is  asserted  in  Root  v.  Wagner,  above  cited,  and 
the  doctrine  established  that  the  plaintiff  has  the  legal 
right  to  direct  the  sheriff  to  collect  a  judgment  of  any  one 
or  more  of  several  defendants  unless  forbidden  by  some 
provision  of  the  judgment  itself.  As  the  Code  has  no- 
where prescribed  the  manner  in  which  this  shall  be  done, 

but  has  left  it  to  the  discretion  of  the  party  issuing 
[']     the  execution,  our  conclusion  is  that  the  execution 

in  this  action  was  not  irregular  or  void,  and  that  the 
motion  must  be  granted. 


KERWIN  V.  VALENTINE,  as  Administeatkix,  etc. 

SUPEKIOK    COUET    OF     THE    CiTY    OF    NeW    YoRK,     SpECIAL 

Teem,  Januaey,  1888. 
§977. 

Clerk's  fee  on  filing  note  of  issue — W7ien  payment  required — Return  of. 

The  provision  of  the  Code  of  Procedure  (§  256)  as  amended  by  Laws 
of  1876,  chapter  431 , section  9, — providing  for  the  payment  of  a  fee 
of  $3  to  the  clerk  upon  the  filing  of  a  note  of  issue  in  the  supreme 
court  in  the  first  judicial  district,  and  in  the  superior  court  of 
the  city  of  Nevp  York  and  in  the  New  York  court  of  common 
pleas  to  be  paid  by  the  clerk  to  the  comptroller  and  used  as  a  fund 
for  the  payment  of  the  salaries  of  stenographers, — has  not  been  re- 
pealed, but  is  still  in  force.  The  repealing  act  of  1877,  chapter 
417,  repealed  certain  provisions  of  the  Code  of  Procedure  then  in 
force,  excepting,  however,  those  provisions  in  section  256  which 
were  not  inconsistent  with  or  superseded  by  Laws  of  1876,  chapter 
448  ;  and  the  provision  of  the  said  section  authorizing  the  collec- 
tion of  said  fee  is  not  inconsistent  with  any  provision  of  said  law  of 
1876. 

Repeals  by  implication  are  not  favored,  and  special  and  local  laws  are 
not  repealed  by  general  legislation  except  on  the  clearest  manifesta- 
tion of  legislative  intent. 

There  is  no  provision  of  law  authorizing  the  repayment  and  return  to 
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one  paying  tliem,  of  the  stenographers'  fees  paid  in  the  first  judi- 
cial department,  upon  the  filing  of  a  note  of  issue,  and  as  the  clerk 
of  the  court  is  required  to  pay  them  to  the  comptroller  of  the  city 
of  New  York  and  they  are  in  such  comptroller's  constructive  pos- 
session so  soon  as  they  reached  the  hands  of  the  clerk,  their  repay- 
ment cannot  be  required. 

McGivern  v.  Lummis  {Daily  Beg.,  Dec.  24, 1877),  followed,  and  quoted 
at  length. 

(Decided  January  24,  1888.) 

Motion  by  plaintiff  for  the  return  to  her  by  the  clerk 
of  the  superior  court  of  the  city  of  New  York  of  the 
stenographer's  fees  of  $3  paid  upon  the  filing  the  note  of 
issue  in  this  action. 

The  opinion  states  the  facts. 

V.  Wright  Kingsley,  for  plaintiff  and  motion. 

Henry  R.  Beekman,  counsel  to  the  corporation, 
opposed. 

O'GoEMAN,  J. — The  plaintiff,  on  filing  her  note  of  issue, 
in  compliance  with  section  977  of  the  Code  of  Civil  Pro- 
cedure, paid  to  the  clerk  of  this  court  $3,  on  his  demand, 
and  as  a  condition  precedent  to  the  fihng. 

Before  the  case  could  have  been  tried,  it  was  com- 
promised and  settled  by  the  parties,  and  discontinued, 
without  costs. 

The  plaintiff  now  demands  that  the  clerk  return  to 
her  this  money  so  paid,  and  asks  this  court  to  make  an 
order  that  such  repayment  be  made. 

It  appears  that  the  clerk  has  paid  the  money  over  to 
the  comptroller  -of  the  city  of  New  York,  according  to 
what  he  believed  to  be  his  duty,  and  the  correct  practice 
in  the  first  judicial  district. 

The  learned  counsel  to  the  corporation,  not  taking  any 
exception  to  the  form  of  the  motion,  appeared  in  oppo- 
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sition  and  contends  that  the  plaintiff's  demand  should  not 
be  sustained. 

This  claim  was  raised  in  1879,  and  discussed  on  motiou 
before  the  general  term  of  the  marine  court.  The  fol- 
lowing opinion  was  dehvered : 

"  Decision  in  reference  to  returning  fees  paid  on  filing 
notes  of  issue  in  cases  discontinued  before  trial. 
"  McGivEEN  against  Lummis. 

"  By  the  Court. — Fees  paid  upon  filing  notes  of  issue 
are,  as  soon  as  they  reach  the  hands  of  the  clerk,  in  the 
constructive  possession  of  the  city  of  New  York,  and  it 
is  made  the  sworn  duty  of  the  clerk  to  pay  them,  with 
other  lawful  fees  collected  by  virtue  of  his  office,  into  the 
city  treasury.  The  statute  requiring  the  payment  of  these 
fees  in  advance  contains  no  authority  for  their  return  in 
case  of  the  discontinuance  of  the  action  before  actual 
trial. 

"The  present  ex  parte  application  was  made  to  the 
special  term  judge,  and  was  by  him  referred  to  the  general 
term,  to  the  end  that  some  uniform  rule  of  practice  in 
respect  to  such  motions  be  declared  for  the  future  guid- 
ance of  the  clerk  and  the  bar.  It  is  sufficient  for  us  to 
say  that  we  find  no  warrant  in  law  for  such  application, 
and  therefore  declare  the  above  rule.  Motion  denied." 
{Daily  Register^  December  24,  1879.) 

I  see  no  reason  to  doubt  the  correctness  of  that 
opinion. 

The  contention  of  the  plaintiff  now  seems  to  be  : 

First.  That  no  legal  authority  now  exists  for  the 
collection  by  the  clerk  of  this  fee  on  filing  note  of  issue, 
the  provision  of  law  by  which  it  was,  at  one  time,  sus- 
tained, having  been  repealed. 

Second.  That  even  if  legal  authority  for  demand  of 
this  fee  still  existed,  the  money  paid  should  be  refunded, 
in  case  the  action  was  not  brought  to  trial  by  reason  of 
discontinuance  by  consent. 

As  to  the  second  proposition,  I  can  find  no  lawful 
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authority"  for  the  refunding  of  this  fee,  when  paid  over  to 
the  comptroller  in  compliance  with  law,  and  this  court 
has  no  power  to  order  it  to  be  refunded. 

As  to  the  first  proposition,  the  question  deserves  con- 
sideration, whether  the  provision  of  law  authorizing  the 
demand  of  such  fee  has  not  been  repealed. 

The  claim  of  authority  for  imposition  of  this  fee  rests 
on  section  256  of  the  Code  of  Procedure  of  1848  (Laws  of 
1848,  chap.  379)  as  amended  by  Laws  of  1876,  chap.  431, 
§  9 ;  going  to  constitute  the  Code  of  Civil  Procedure  now 
in  force. 

This  section  of  the  old  Code  of  Procedure  reads  as  fol- 
lows : 

"  And  in  every  action  of  either  of  the  said  courts  [of 
the  first  judicial  district]  ...  the  party  who  shall  first 
file  a  note  of  issue  shall,  as  a  condition  precedent  to  such 
•filing,  pay  to  the  clerk  of  the  court  the  sum  of  three  dol- 
lars, and  the  amount  so  received  shall  be  accounted  for 
under  oath,  and  paid  over  monthly  by  the  clerk  to  the 
comptroller,  to  be  used  as  a  fund  for  the  payment  of  the 
salaries  of  the  stenographers." 

Unless  that  section  be  repealed  by  the  general  repeal 
contained  in  section  4,  chapter  417,  Laws  of  1877,  the 
former  provision  for  payment  of  the  fee  is  still  in  force. 

The  effect  of  the  latter  section  is  to  repeal  certain  of 
the  provisions  of  the  old  Code  of  Procedure  then  in  force ; 
excepting,  however,  those  provisions  in  said  section  256 
which  were  not  inconsistent  with,  or  superseded  by,  the 
act,  chapter  448  of  the  Laws  of  1876. 

I  do  not  see  that  there  is  any  necessary  inconsistency 
between  the  provision  authorizing  the  collection  of  this 
fee  and  the  provisions  of  the  last  named  chapter  and 
section  of  the  Laws  of  1876,  or  that  the  former  provision 
was  superseded  by  the  latter.  There  is  no  necessary 
repugnancy  between  them.  Repeals  by  implication  are 
not  favored  (People  v.  Palmer,  52  JV.  F.  83,  88);  and 
special  and  local  laws  are  not  repealed  by  general  legis- 
VoL,  XIII.— 22. 
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lation,  except  on  the  clearest  manifestation  of  the  legis- 
lative intent  {Be  Evergreens,  47  iT.  Y.  216,  220,  Be 
Central  Park,  50  W.  Y.  493,  497 ;  People  v.  Quigg,  59 
iV^.  Y.  83,  88 ;  McKenna  v.  Edmonstone,  91  N.  Y.  231, 
233). 

The  plaintiff's  motion  must  be  denied,  but,  as  its  pur- 
pose appears  to  be  a  commendable  desire  to  ascertain  the 
proper  practice  under  the  law  as  to  payment  of  the  fee  in 
question,  it  is  denied  without  costs. 


BURNETT,  Judgment  Creditor,  v.  RIKER,  Judgment 

Debtor. 

Supreme  Court,  First  Department,  New  York  County, 
Special  Term,  December,  1887. 

§§  648,  655,  2441,  2446. 

Attachment — W7ien  corers  money  growing  due  under  contract — Power  of 
court  to  direct  payment  in  proceedings  in  aid  of  execution. 

Where  the  interest  of  a  defendant  in  a  contract  made  by  him  with  a 
religious  corporation,  under  which  he  was  to  furnish  materials  and 
render  services  for  the  corporation,  and  for  which  he  was  to  be  paid 
by  them  a  stated  amount  at  specific  times  as  the  work  progressed 
was  attached,  and  after  the  service  of  the  attachment  the  corpora- 
tion paid  to  the  contractor  more  than  sutficient  to  pay  the  plaintiff's 
claim  out  of  moneys  asserted  to  have  been  earned  subsequent  to 
such  service,  and  thereafter,  said  corporation  received  notice  of  an 
assignment  alleged  to  have  been  made  five  days  after  the  service  of 
the  attachment,  and  the  corporation  also,  after  the  notice  of  the  assign- 
ment, paid  moneys  growing  due  under  the  contract  to  the  assignee, — 
Held,  that  the  court  had  the  right  to  make  an  order  under  §  2446 
of  the  Code  of  Civil  Procedure  directing  the  payment  to  the  sheriff, 
out  of  the  moneys  due  under  the  contract,  of  the  amount  of  judg- 
ment, interest  and  sheriff's  fees  ;  that,  as  it  did  not  appear  that  the 
corporation    had    either    actual    or    constructive    notice    of     the 
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alleged  rights  of  the  assignee  at  the  time  the  payments  were  made 
to  the  contractor,  after  the  service  of  the  attachment,  it  would  be 
protected  against  any  claim  which  might  be  made  by  the  assignee. 
{Decided  December  27,  1887.) 

Motion  by  plaintiff  and  judgment  creditor  in  proceed- 
ings in  aid  of  execution  that  the  St.  George  Episcopal 
Church,  of  Brooklyn,  pay  to  the  sheriff  of  Kings  county, 
the  amount  of  an  execution  issued  on  the  judgment 
recovered  herein  against  the  judgment  debtor,  George 
Riker,  or  that,  in  default  thereof,  its  officers  personally 
served  with  the  attachment  herein,  be  committed  for 
contempt. 

This  is  a  proceeding  in  aid  of  execution  brought  upon  a 
judgment  recovered  by  default  in  an  action  wherein  the 
judgment  creditor  was  plaintiff  and  the  judgment  debtor 
defendant,  in  which  an  attachment  was  issued  on  the 
ground  that  the  defendant  Avas  a  non-resident.  Personal 
Service  of  the  summons  was  made  on  the  defendant  Riker 
on  August  24,  1887,  and  the  attachment  was  served  on 
one  of  the  officers — a  vestryman — of  St.  George  Protest- 
ant Episcopal  Church, "of  Brooklyn,  a  religious  corporation 
organized  under  the  laws  of  the  State  of  New  York,  on 
September  16,  1^87,  and  on  the  treasurer,  who  was  also  a 
vestryman  of  said  corporation,  on  October  10,  1385.  Said 
corporation  had  contracted  with  the  defendant  George 
Riker  for  the  doing  by  him  of  certain  carpentering  work 
and  the  furnishing  of  materials  upon  a  new  church  budding 
then  in  course  of  erection,  for  which  it  was  to  pay  him 
the  sum  of  $1 2,-500  in  stated  amounts  at  specific  times  as 
the  work  progressed,  and  the  plaintiff  sought  by  the  ser- 
vice of  the  attachment  papers  upon  the  officers  of  said 
corporation  to  attach  the  defendant's  interest  in  said  con- 
tract. After  the  service  of  said  papers  on  the  vestrymen 
of  said  corporation  on  September  16,  18S7,  its  treasurer 
made  three  payments  to  the  defendant  on  account  of  said 
contract,  as  follows : 
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September  30,  1887,  $75  ;  October  3,  1887,  $500 ;  Oc- 
tober 8,  1887,  §400.  On  October  15,  1887,  the  treasurer 
of  said  corporation  received  notice  dated  October  10, 1887, 
of  an  assignment  of  the  defendant's  interest  in  said  con- 
tract to  one  James  L.  Riker,  his  son.  On  September  21, 
1887,  and  thereafter,  the  treasurer  of  the  said  corporation 
made  payments  under  said  contract  to  said  assignee. 
After  the  recovery  of  judgment  and  the  issuing  of  execu- 
tion thereon,  the  plaintiff  and  judgment  creditor  insti- 
tuted proceedings  in  aid  of  execution,  and  made  this  mo- 
tion therein. 

On  the  motion,  the  corporation's  attorney  claimed  that 
this  was  not  the  proper  remedy  ;  that  the  sheriff  should 
have  brought  an  action  under  section  655  of  the  Code  of 
Civil  Procedure,  and  that  in  any  event  the  three  particular 
payments  admitted  to  have  been  made  by  the  corporation 
to  defendant,  were  moneys  earned  by  him  under  the  con- 
tract after  the  service  of  the  attachment  papers,  and  the 
actual  assignment. 

Plaintiff's  attorney  insisted  that  under  section  648  of 
the  Code,  the  attachment  covered  all  money  due  and  to 
grow  due  under  said  contract ;  that  he  should  not  be  sub- 
jected to  the  costs  and  delay  of  an  action,  when  a  remedy 
by  motion  was  authorized  under  section  2441  of  the  Code, 
and  that  the  court  had  the  power  to  grant  the  order  asked 
for,  under  section  2446. 

Henry  C.  De  Witt,  for  pleintiff  and  motion. 

"Was  a  proper  levy  under  the  attachment  made  ?  The 
property  levied  upon  was  a  debt  due  by  St.  George's 
Church  to  defendant,  being  a  part  of  his  interest  under  a 
contract  made  by  him  with  it,  by  which  he  was  to  receive 
a  large  sum  of  money.  (A.)  Said  church  is  a  religious 
corporation  organized  and  existing  under  the  laws  of  the 
State  of  New  York,  which  provide,  that  certain  persons 
may  incorporate,  by  electing  two  church-wardens  and 
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eight  vestrymen  .  .  .  and  that  the  church-wardens  and 
vestrymen  so  elected,  and  their  successors,  with  the  rector, 
if  there  be  one,  shall  form  a  vestry,  and  be  trustees  of 
such  church,  and  form  a  body  corporate.  Mev.  Stat. 
chap.  XYIII.  tit.  6,  art.  1,  §  1.  (B.)  The  Code  of  Civil 
Procedure  provides  for  a  levy  upon  a  cause  of  action 
arising  upon  contract.  §  648.  It  also  provides  in  section  649 
how  property  is  to  be  attached,  and  under  subdivision  3, 
which  relates  to  the  description  of  property  sought  to  be 
attached  herein  {i.e.,  personal  property  incapable  of 
manual  delivery),  by  leaving  a  certified  copy  of  the  war- 
rant, and  a  notice  showing  the  property  attached,  with 
the  person  holding  the  same ;  or,  if  it  consists  of  a  "  de- 
mand," with  the  person  against  whom  it  exists.  (C.) 
§  431,  subdivision  3,  of  the  Code  provides  that  service  of  a 
summons  on  a  defendant,  being  a  domestic  corporation, 
be  made  by  delivering  a  copy  to  the  president  or  other 
head,  the  secretary  or  clerk,  treasurer,  or  a  director  or 
managing  agent.  And  there  being  no  provision  in  the 
Code  as  to  the  service  of  a  warrant  of  attachment  on  a 
domestic  corporation,  except  in  the  case  of  a  claim  for  an 
interest  or  share  in  the  stock  of  the  association  or  profits 
thereof,  it  must  be  assumed  that  service  of  a  warrant  of 
attachment  on  any  proper  ofiicer  of  such  corporation  is 
sufficient.  In  the  present  case,  both  services  of  the  warrant 
of  attachment  and  notice  were  made  on  vestrymen  of 
St.  George's  Church,  and  as  such,  trustees  (or  directors) 
thereof  by  virtue  of  the  statute  cited.  The  notice  was  in 
itself  sufficient,  as  it  specified  the  attachment  of  all 
moneys  due  the  defendant  in  the  possession  or  under  the 
control  of  the  corporation;  not,  as  the  officers  served 
seemed  to  have  assumed,  under  their  personal  control. 

They  were  served  with  the  warrant,  &c.,  herein  only 
as  officers  of  the  corporation ;  and,  being  intelligent  men, 
must  have  known  that  they  were  so  served  (See  Bills  v. 
National  Park  Bank,  89  k.  Y.  350 :  S.  C,  modified  svh 
nom.  Gibson  -y.  National  Park  Bank,  98  Id.  87). 
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This  proceeding  is  a  proper  one.  The  corporation  is. 
bound  by  the  acts  of  its  officers.  Money  due  by  St. 
George's  corporation  to  the  defendant  herein,  more  than, 
sufficient  to  pay  the  judgment  recovered,  was  properly 
attached  while  under  its  control  (See  O'Brien  v.  Mech. 
&  Traders'  Fire  Ins.  Co.,  50,  iV;  Y.  128).  These  officials 
have  seen  fit  to  pay  the  money  so  attached,  to  the  defend- 
ant, in  defiance  of  the  mandate  of  the  court,  and  have 
thereby  brought  themselves  into  contempt. 

And  being  in  that  position  the  court  has  inherent 
power  to  order  the  money  attached  in  the  hands  of  the 
corporation,  or  so  much  thereof  as  may  be  sufficient  to 
satisfy  the  judgment  recovered  herein,  to  be  paid  to  the 
sheriff ;  as  well  as  to  punish  such  of  its  officials  as  have 
disobeyed  the  court's  order. 

George  G.  Blake,  for  St.  George's  Church,  opposed. 

Lawrence,  J. — The  attachment  was  served  on  the  16tli 
of  September — long  before  any  notice  was  given  by  the 
assignee  that  he  had  any  claim,  and  five  days  before  the 
assignment  is  alleged  to  have  been  made. 

Notwithstanding  the  attachment,  the  treasurer  of  the 
church  paid,  on  September  30,  $75  ;  on  October  3,  $500, 
and  on  October  8,  $500. 

Notice  of  the  alleged  assignment  was  not  served  on 
the  officers  of  the  church  until  October  10,  although  the 
letter  containing  the  notice  is  dated  on  the  3d. 

I  think  I  have  the  right  to  make  this  order  under 
section  2446  of  the  Code ;  and  as  it  does  not  appear  that  the 
officers  of  the  church  had  either  actual  or  constructive  no- 
tiee  of  the  alleged  rights  of  the  assignee  at  the  time  when 
they  made  the  payments  to  the  contractor,  after  service  of 
the  attachment,  they  will  be  protected  by  the  order 
against  any  claim  which  may  be  made  by  the  assignee. 

If  this  view  is  correct,  it  is  uimecessary  to  consider 
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the  motion  to  punish    the   oiRcers  of    the    church   for 
contempt. 

The  order  to  be  entered  on  this  decision  will  be  settled 
on  notice. 


SWIFT,  AS  EXECUTOK,   ETC.,  APPELLANT,  V.   WHEELER, 

Respondent. 

Supreme    Court,  Fifth    Department,    General    Term, 
December,  1887. 

§§  3268,  3269,  3271. 
Security  for  costs — Wfien  application  for  should  be  made  upon  motion. 

An  application  to  require  a  plaintiff  to  give  security  for  costs  under 
section  3271  of  the  Code  of  Civil  Procedure  can  only  be  made  upon 
notice  to  the  plaintiff,  and  an  order  therefor  made  without  notice 
is  irregular  and  should  he  set  aside. 

It  seems,  that  an  order  requiring  security  for  costs  under  sections  3268, 
3269  of  the  Code  of  Civil  Procedure  may  be  made  ex  parte. 

Where  an  order  to  show  cause  why  an  order  requiring  security  for 
costs  should  not  be  vacated  recited  that  it  appeared  to  the  court  that 
such  order  "was  made  without  any  notice  to  the  plaintiff  of  the 
application  therefor,  and  that  there  is  no  sufficient  grounds  for  re- 
quiring the  plaintiff  to  give  security  as  therein  required," — Held, 
that  it  sufficiently  specified  the  irregularity  for  which  it  was  sought 
to  vacate  the  order  requiring  security,  viz.,  the  non-service  of 
notice  of  the  motion  therefor. 

(Decided  December  30,  1887.) 

Appeal  from  an  order  of  the  Monroe  county  special 
term  denying  a  motion  to  vacate  an  order  requiring  the 
plaintiff  to  give  security  for  costs. 

The  action  was  brought  by  plaintiff  as  executrix,  etc., 
of  Mary  E.  SawteUe,  deceased,  against  the  defendants  to 
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recover  $135,  the  alleged  value  of  certain  diamond 
jewelry  claimed  to  have  baen  taken  by  Charles  Bell  after 
the  death  of  the  testatrix,  and  pawned  to  the  defendants. 
The  answer  of  the  defendant  Wheeler  was  a  general 
denial.  Upon  affidavits  showing  the  insolvency  of  the 
estate,  and  the  inability  of  the  defendant  Wheeler  to  col- 
lect a  judgment  for  costs  which  he  might  obtain  herein, 
the  county  court  of  Monroe,  ex  j>arte,  on  April  20,  1887, 
made  an  order  under  Code  Civ.  Pro.  §  3271,  requiring  the 
plaintiff  to  give  security  for  costs,  and  staying  all 
proceedings  on  her  part  except  to  review  or  vacate  the 
order,  until  the  payment'or  filing  and  notice  thereof,  and 
the  allowance  of  the  undertaking,  if  any  should  be  given. 
Said  order  and  affidavit  were  served  upon  the  plaintiff's 
attorney  on  April  20, 1887.  The  plaintiff  thereafter,  upon 
affidavits,  moved  to  set  aside  said  order  requiring  security 
for  costs. 

This  motion  was  made  upon  an  order  to  show  cause, 
which  recited  that  it  appeared  "  to  the  court  that  an  order 
made  herein  b}'^  this  court  April  20, 1887,  was  made  with- 
out any  notice  to  the  plaintiff  of  the  application  therefor, 
and  that  there  is  no  sufficient  ground  for  requiring  the 
plaintiff  to  give  security  as  therein  required."  The 
motion  was  opposed  upon  the  merits  by  said  defendant 
Wheeler,  upon  affidavits  in  addition  to  these  upon  whicl 
the  order  requiring  security  was  founded.  From  that 
order  plaintiff  took  this  appeal. 

Waldo  G.  Morse,  for  plaintiff-appellant. 
The  order  requiring  security  for  costs  was  improperly 
made  without  notice.to  the  plaintiff.  The  application  for 
such  an  order  must  be  to  the  court.  Code  Civ.  Pro. 
§  3272.  An  application  for  an  order  is  a  motion.  Code 
Ci/o.  Pro.  §  768.  A  motion  shaU  be  brought  before  the 
court  on  notice.  Pule  37,  Gen.  Pules  Practice.  The 
only  exceptions  are  orders  to  which  the  applicant  is  en- 
titled of  right,  when  the  facts  are  made  to  appear.    Is- 
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nard  v.  Cazeaux,  1  Paige  Ch.  39.  Applications  under  sec- 
tions 3268  and  3269  of  the  Code  of  Civil  Procedure  are 
such  exceptions,  and  the  order  is  a  matter  of  right,  while 
an  application  under  section  3271  is  addressed  to  the 
discretion  of '  the  court,  and  must  be  governed  by  the 
general  rule  requiring  notice.     Ilealey  v.  Twenty-third 

St.  R.  R.  Co.,  1  JV.  Y.  Civ.  Pro.  15  ;  Tolman  v.  S. 
B.  &  N.  Y.  R.  R.  Co.,  92  N.  Y.  359.  It  is  unques- 
tionable that  under  the  old  practice  an  order  like  the 
present  would  be  made  only  upon  notice  of  motion.     2 

Wait  Pr.  573 ;  Cadwell  v.  Manning,  15  Ahh.  Pr.  271 ; 
Champlin  v.  Pierce,  3  Wend.  445  ;  Blanchard  v.  Nessle, 
6  Hill,  256.  It  is  absurd  to  hold  that  the  Code  of  Civil 
Procedure  compels  a  change  in  this  respect.  If  there  be 
no  notice  required,  and  no  difference  made  between  the 
right  given  in  one  class  of  cases  and  the  discretion  given 
the  court  in  the  other,  why  should  the  application  in  the 
latter  case  be  made  to  the  court,  and  why  the  la,bored 
division  of  cases  under  one  or  the  other  head  ?  Why  is 
the  court  given  discretion,  if  that  discretion  be  coerced, 
and  the  "  must  "  applicable  to  the  one  class  as  well  as  the 
other  'i  I  have  been  unable  to  find  in  the  books  a  case 
under  section  3271  which  fails  to  show  an  application 
upon  notice.  Notice  has,  since  the  adoption  of  the  Code 
of  Civil  Procedure,  often  been  decided  essential  in  appli- 
cations for  the  exercise  of  discretion  in  requiring  security. 
Buckley  v.  Gutta  Percha  Mfg.  Co.,  3  iV.  Y.  Civ.  Pro. 
428,  432 ;  affirmed,  93  N.  Y.  637 ;  McDonals  v.  Peet,  7 
Id.  200. 

The  learned  special  county  judge  says  that  the  case 
of  Robertson  v.  Barnum,  29  Hun,  657,  disposes  of  this 
question.  I  submit  that  the  case  referred  to  does  nothing 
of  the  kind,  but  instead,  holds  that  as  the  order  granted 
in  that  case  was  one  to  which  the  moving  party  was  of 
right  entitled,  therefore,  and  therefore  only,  was  it  prop- 
orly  mnde  ^^  fiartc  In  the  case  at  bar,  the  order  made 
was  not  one  to  which  the  defendant  was  entitled  of  right 
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or  at  all,  but  one  which  the  court  might  make  in  its  dis- 
cretion. The  order  being  made  exj?arte,  and  being  irreg- 
ular, should  be  set  aside  on  motion. 

The  plaintiff  should  not,  in  a  case  like  this,  be  com- 
pelled to  give  security.  No  sufficient  cause  appears.  2 
Wait  Pr.  568 :  Ryan  v.  Potter,  4  N.  Y.  Civ.  Pro.  80 ; 
Carney  i).  Barnheimar,  Id.  233  note  /  McEntee  v.  McEntee, 
4  N.  Y.  Month.  Laio.  Bui.  20  ;  2  JST.  Y.  Civ.  Pro.  94  note. 
Security  is  required  on  account  of  the  irresponsibility  of 
the  representative,  not  of  the  estate ;  and  protects  not  the 
opposite  party,  but  the  trust  estate.  Code  Civ.  Pro.  % 
3271.  There  is  no  suggestion  that  the  executrix  is  in- 
solvent. No  court  has  exercised  its  discretion  in  this 
matter  after  a  hearing  (see  opinion),  and  the  plaintiff 
desires  that  she  be  somewhere  heard  and  quitted.  The 
court  had  no  jurisdiction  to  require  security  in  this 
action.  The  cause  of  action  accruing  after  the  death  of 
the  testatrix,  this  suit  could  have  been  brought  by  the 
executrix  individually ;  and  the  fact  that  she  describes 
herself  as  executrix  neither  absolves  her  from  costs,  nor 
charges  them  upon  the  estate  which  she  represents.  The 
action  is  not  brought  in  her  representative  capacity,  within 
the  provisions  of  the  Code  of  Civil  Procedure.  Buckland 
V.  GaUup*  105  W.  Y.  453. 

Ivan  Powers,  for  defendant-respondent. 

The  order  requiring  security  was  properly  granted  ex 
parte.  Cod^  Civ.  Pro.  §§  3271,  3272 ;  Robertson  v.  Bar- 
num,  29  Ilnn,  658.  Section  3271  permits  the  court,  in  its 
discretion,  to  require  the  plaintiff  to  give  such  security, 
and  section  3272,  after  providing  for  the  form  of  the 
order,  directs  that  all  other  proceedings  on  the  part  of 
the  plaintiff,  except  to  review  or  vacate  the  order,  shall 
be  stayed,  until  the  payment,  or  filing,  or  notice  thereof, 
and  if  an  undertaking  be  given,  then  until  the  allowance 
of  the  same.  The  court  might  have  required  notice  of 
the  application  for  the  order  to  be  given  to  the  plaintiff,, 
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but  it  was  not  compelled  to  do  so.  The  language  of 
section  3272,  supra ^  that  all  proceedings  on  the  part  of 
the  plaintiff  shall  be  stayed,  except  to  review  or  vacate 
the  order,  clearly  indicates  that  the  order  can  be  an  ex 
parte  one ;  for  if  notice  of  the  application  for  it  was  re- 
quired to  be  given,  the  words  ''except  to  review  or 
vacate''  would  be  superfluous.  The  cases  cited  by  the 
plaintiff  have  no  application  here,  as  they  are  under  the 
statutes  of  different  language ;  and  furthermore,  they 
must  be  deemed  to  be  overruled  by  said  modern  case  of 
Robertson  v.  Barnum,  supra.  The  order  requiring 
security  for  costs  was  properly  granted  upon  the  merits. 
Tolman  v.  S.  B.  &  K  Y.  R.R.  Co.,  92  iV^.  Y.  353,  358, 
overruling  Darby  v.  Condit,  1  Duer.,  599,  and  other  cases 
to  the  contrary.     .     .     . 

The  order  to  show  cause  on  motion  to  vacate  order  re- 
quiring security  did  not  specify  any  irregularity  com 
plained  of.  Rule  37,  Gen.  Rules  Prac.  The  order  re- 
quiring security,  being  granted  ex  parte,  and  not  upon 
notice,  was  but  an  irregularity  (Bronson  v.  Freeman,  8 
How.  Pr.  492),  which  was  required  to  be  specified  in  the 
order  to  show  cause  upon  said  motion  to  vacate.  Fur- 
thermore, it  being  discretionary  with  the  county  court  to 
grant  or  withhold  it,  this  court,  upon  appeal,  will  not  re- 
view the  exercise  of  such  discretion.  Myers  v.  Riley,  36 
Hun,  20,  22,  23  ;  aff'd  by  court  of  appeals,  June,  1887, 
upon  authority  of  Reilley  v.  President,  &c.,  D.  &  H.  C. 
Co.,  102  N.  Y.  383,  386  ;  Kugelman  v.  Rhodes, -36  Hun^ 
269. 

Smith,  P.  J. — After  issue  joined,  the  defendant, 
"Wheeler,  moved  the  county  court,  ex  parte,  for  an  order 
requiring  the  plaintiff  to  give  security  for  costs,  and  there- 
upon an  order  was  granted  requiring  the  plaintiff  to  give 
security  within  ten  days  after  service  of  a  copy  thereof, 
and  staying  the  plaintiff's  proceeding,  until  compliance 
with  the  order.     The  plaintiff  thereafter  moved  the  court. 
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upon  an  order  to  show  cause,  to  vacate  such  order.  The 
order  to  show  cause  recited  that  it  appeared  to  the  cvurt 
that  the  first  order  was  made  without  notice,  and  that 
there  was  no  sufficient  ground  for  requiring  the  plaintiff 
to  give  security  as  therein  required.  The  motion  to  va- 
cate was  denied,  and  from  the  order  denying  such  motion 
this  apj^eal  is  taken. 

The  order  requiring  security  for  costs  to  be  given,  hav- 
ing been  made  without  notice  to  the  plaintiff,  was  irregu- 
lar. The  application  for  such  order  was  made  under 
section  3271  of  the  present  Code, — which  provides  that  in 
an  action  brought  by  or  against  an  executor  or  adminis- 
trator, in  his  representative  capacity,  the  court  may,  in 
its  discretion,  require  the  plaintiff  to  give  security  for 
costs.  The  preceding  sections,  3268  and  3269,  provide 
that  in  the  cases  specified  therein,  respectively,  the  de- 
fendant may  require  security  for  costs  to  be  given.  Sec- 
tion 3272  provides  that  where  security  for  costs  is  required 
to  be  given,  the  court  in  which  the  action  is  pending,  or 
except  in  a  case  specified  in  section  3271,  a  judge  thereof 
upon  due  proof,  by  affidavit,  of  the  facts,  must  make  an 
order  requiring  security  to  be  given  as  therein  provided. 

The  appellant's  counsel  is  understood  to  contend  that 
an  application  under  either  of  the  sections  3268,  3269  or 
3271  may  be  made  without  notice.  The  resjxjndent's 
counsel  concedes  the  position  in  respect  to  motions  under 
either  of  the  first  two  sections  referred  to,  but  he  contends 
that  an  applicationn  under  section  3271  cannot  be  made 
regularly,  ex  parte.  We  think  the  position  of  the  respon- 
dent's counsel  is  correct.  Under  the  old  practice  a  motion 
for  an  order  requiring  the  plaintiff  to  file  security  for 
costs,  as  provided  by  the  Revised  Statutes  (2  E.  S.  620,  § 
1),  could  only  be  made  on  notice,  or,  what  was  the  same 
thing,  on  service  of  an  order  to  show  cause  (Champlin  v. 
Pierce,  3  Wend.  445 ;  Blanchard  v.  Nessle,  6  Hill  256). 
The  Code  has  not  changed  the  practice  in  that  respect,  as 
to  motions  under  section  3271.      And  a  motion  of  that 
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nature  is  no  exception  to  the  general  rule  of  the  court  re- 
quiring motions  to  be  brought  before  the  court  on  notice 
or  order  to  show  cause  {Rule  3Y). 

The  respondent's  counsel  contends  that  the  motion  to 
vacate  was  properly  denied  because  the  irregularity  was. 
not  specified.  We  think  the  recital  in  the  order  to  show 
cause  was  a  sufficient  compliance  with  the  rule  in  that 
regard.  As  the  order  requiring  security  for  costs  to  be 
given  was  irregular,  we  do  not  consider  the  merits  of  the 
application. 

The  order  denying  the  motion  to  vacate  should  be  re- 
versed with  ten  dollars  costs  and  disbursements  of  this 
appeal  to  the  appellant. 

Barker,  Haight  and  Bradley,  JJ.,  concurred. 


CHANNING  V.  MOORE,  Impleaded,  etc. 
City  Court  of  New  York,  Trial  Term,  January,  1888. 

§  66. 
Attorney's  lien — Right  of  set-off. 

The  right  of  set-off  is  a  sort  of  natural  equity  that  cross  demands  should 
compensate  each  other  by  deducting  the  less  from  the  greater,  that 
the  difference  between  the  two  may  be  regarded  as  the  debt. 

Where  an  attorney  prosecutes  or  defends  an  action  under  an  agreement 
with  his  client  that  the  costs  to  be  awarded  are  to  belong  to  him  as 
his  compensation  for  his  services,  the  agreement  is  valid,  and  makes 
the  attorney  the  owner  of  a  judgment  recovered  in  such  action  for 
costs,  and  of  all  security  for  their  payment,  and  effectually  defeats 
any  right  to  set-off.  which  one  of  the  sureties  upon  the  undertaking 
for  the  payment  of  all  costs  awarded  in  the  action  might  otherwise 
have  had  against  the  judgment  creditor. 

The  rule  in  regard  to  set-offs  is  at  times  enlarged  when  necessary  to 
prevent  an  injustice,  but  it  is  never  extended  beyond  strict  legal 
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limits  when  the  extension  will  work  an  injustice  to  a  pla'atifE  need- 
ing protection. 

"Where,  in  an  action  brought  by  an  attorney  to  recover  the  amount  of  a 
judgment  for  costs,  in  favor  of  a  client,  upon  an  undertaking  given  to 
secure  the  payment  of  such  costs,  wherein  the  attorney  claims  the  costs 
as  equitably  assigned  imder  an  agreement  that  he  was  to  receive  them 
for  his  services,  the  defendant,  a  surety,  sought  to  have  set-off  a 
counter-claim  for  moneys  advanced  to  the  judgment  creditor  on 
joint  partnership  transactions,  respecting  which  an  accounting  was 
pending  in  another  court, — Held,  that  the  undetermined  balance  can 
only  be  determined  when  that  accounting  is  concluded,  and  cannot 
be  anticipated  by  the  court  for  the  mere  purpose  of  set-off,  and  that 
a  set-off  could  not  be  allowed  for  that  purpose. 

(Decided  Januai-y  12, 1888.) 

Trial  by  the  court  without  a  jury. 
The  opinion  states  the  facts. 
Boscoe  H.  Channing,  plaintiff  in  person. 
Alexander  Thain,  for  defendant. 

McAdam,  Ch.  J. — The  right  of  set-off  is  a  sort  of 
natural  equity  that  cross  demands  should  compensate  each 
other  by  deducting  the  less  from  the  greater,  that  the 
difference  between  the  two  may  be  regarded  as  the  debt. 
The  first  question  that  arises,  therefore,  is,  whether  it  is 
equitable  (all  things  considered)  that  the  set-off  pleaded  by 
the  defendant  Moore  should  be  allowed  against  the  de- 
mand in  suit ;  and  this  involves  two  other  considerations : 

First.  "Whether  the  peculiar  right  or  equity  sought  to 
be  enforced  ought  to  be  satisfied  by  the  defendant  with- 
out resort  to  the  set-off  attempted.  Second.  Whether  the 
set-off  pleaded  is  entitled  to  be  made  available  against  the 
demand  in  suit.  The  action  is  upon  an  undertaking 
executed  in  an  action  wherein  one  Thomson  was  plaintiff 
and  Kea,rney  defendant.  Tlie  defendants  herein  are  the 
obliffors  on  that  undertaking-.  The  condition  of  the  un- 
dertaking  is  to  pay  all  costs  which  might  be  awarded  to 
the  defendant  in  that  action.     The  defendant  in  that  ac- 
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tion  succeeded  in  recovering  two  judgments  against  the 
plaintiff  therein,  which  aggregate  $137.07.  This  action 
is  brought  by  the  plaintiff  to  recover  the  amount  of  those 
costs.  The  plaintiff  was  the  attorney  for  Kearney  in  the 
original  action,  and  upon  being  retained  he  agreed  with  his 
client  that  the  costs  to  be  awarded  in  the  action  were  to 
belong  to  the  plaintiff  as  his  compensation  for  services  to 
be  rendered  in  the  defense  thereof.  Such  an  agreement 
is  valid,  made  the  plaintiff  the  owner  of  the  judgment  for 
costs,  and  of  aU  securities  for  their  payment,  and 
effectually  defeats  any  right  of  set-off,  which  the  defend- 
ant Moore,  as  one  of  the  sureties,  might  otherwise  have 
made  against  Kearney,,  the  judgment  debtor  (Ely  v.  Cook, 
9  Ahh.  Fr.  366 ;  aff'd  28  iV^.  Y.  365 ;  Eoberts  v,  Terry,  38 
if.  F.107). 

Second.  The  evidence  of  the  defendant  Moore  and  the 
interlocutory  decree  made  in  the  supreme  court  action, 
wherein  the  defendant  Moore  is  plaintiff  and  Kearney  de- 
fendant, show  that  the  claim  sought  to  be  set  off'  is  for 
moneys  advanced  to  Kearney  on  joint  and  partnership 
transactions,  respecting  which  an  accounting  is  now  pro- 
ceeding in  that  court.  The  accounts  have  not  been  fully 
stated,  nor  has  any  balance  been  found  due  to  either  party 
litigant.  The  undetermined  balance  due  can  be  de- 
termined only  when  that  accounting  is  concluded,  and 
cannot  be  anticipated  by  this  court  for  the  mere  purpose 
of  set-off",  nor  does  it  necessarily  f  oIIoav  that  the  accounting 
when  concluded  will  show  a  balance  owing  to  the  defend- 
ant Moore.  The  rule  in  regard  to  set-off  is  at  times  en- 
larged, when  necessary  to  prevent  injustice ;  but  it  is  never 
extended  beyond  strict  legal  limits,  when  the  extension, 
will  work  injustice  to  a  plaintiff  possessing  a  superior 
equity  needing  protection.  It  follows  that  the  set-off 
pleaded  cannot  be  allowed,  and  that  the  plaintiff  is  en- 
titled to  judgment,  with  costs. 
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LAHEY,   Appellajtt,  v.   KORTPIGHT,  iNDiviDrALLT 

AND  AS  Trustee,  etc.,  Respondent. 

Stjpeeior  Court  of  the  City   of   New  York,  General 
Term,  December,  1887. 

§§  531-546. 

Bill  of  particulars — When    ordered   in  action  in  which  title  to  land  is 
claimed  to  be  defective — Making  pleading  more  definite  and  certain. 

Where,  in  an  action  brought  to  compel  the  return  of  money  paid  under 
an  agreement  to  purchase  real  property  and  expense  incurred  in  and 
about  the  examining  the  title,  on  the  ground  that  the  defendant  was 
not  capable  of  making  a  good  title  to  the  premises  agreed  to  be 
sold. — Held,  that  the  plaintiff  was  properly  required  to  furnish  a 
bill  of  particulars  of  ihe  defects  in  the  title  of  which  he  com- 
plained. 

In  such  a  case,  the  remedy  for  lack  of  information  as  to  what  defects 
the  plaintiff  asserts  in  the  title,  is  not  by  a  motion  to  make  his 
pleading  more  definite  and  certain,  but  by  a  motion  for  a  bill  of 
particulars. 

Tilton  V.  Beecher,  59  If.  7.,  1871,  followed  and  applied. 

To  entitle  a  plaintiff  in  an  action  to  recover  money  paid  as  part  of  pur- 
chase money  imder  an  agreement  for  the  purchase  of  real  property 
and  disbursements  incurred  in  searching  the  title,  to  a  recovery,  he 
must  prove  that  the  defendant  has  failed  to  convey  or  offer  to 
convey  a  good  title  to  the  property  which  she  has  agreed  to  pur- 
chase. 

J^Decided  December  9,  1887.) 

Appeal  by  plaintiff  from  an  order  requiring  him  to 
make  his  appeal  more  definite  and  certain  by  specifying 
the  particulars  in  which  he  claims  that  the  defendant's 
title  to  real  property  mentioned  in  the  complaint  is  de- 
fective, and  also  requiring  him  to  furnish  the  defendants 
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with  a  bill  of  particulars  setting  forth  the  specific  defects 
claimed  to  exist  in  such  title. 

This  action  was  brought  by  the  plaintiff  against  the 
defendants  individually  and  as  trustees  to  recover  moneys 
paid  by  the  plaintiff  on  account  of  the  purchase  price  of 
certain  real  property,  and  also  to  recover  the  expense  of 
rearching  the  title  to  such  property.  The  complaint  set 
forth  that  the  defendants,  Gouverneur  Kortright  and 
Lawrence  M.  Kortright,  caused  to  be  advertised  to  be 
sold  at  public  auction  at  the  exchange  sales  rooms  in  the 
city  of  New  York  by  and  through  the  defendants  Eichard 
V.  Harnett  and  Henry  v.  Donald,  auctioneers,  on  May  25, 
1887,  at  12  o'clock  noon,  the  premises  numbers  430, 
432,  and  434  West  Thirty-fourth  street,  in  the  city  of 
New  York ;  that  on  said  day,  at  said  time  and  place, 
the  said  premises  were  put  up  and  exposed  for  sale  at 
public  auction,  and  were  purchased  by  the  plaintiff  for 
the  sum  of  $36,300  ;  that,  being  the  highest  sum  bidden,, 
and  this  plaintiff  being  the  highest  bidder  therefor,  and 
the  same  was  struck  off  to  him,  and  the  terms  of  sale 
reduced  in  writing  and  subscribed  by  the  plaintiff  and  by 
the  said  auctioneers  as  the  duly  authorized  agents  of  the 
defendants,  Gouverneur  and  Lawrence  M.  Kortright,  by 
which  terms  it  was  agreed  that  the  plaintiff  should,  on 
signing  the  said  contract,  pay  10  per  cent,  purchase- 
money  to  the  auctioneers,  which  should  be  paid  to  the 
defendants,  Gouverneur  and  Lawrence  M.  Kortright,  upon 
the  return  to  the  said  auctioneers  and  their  receipt  there- 
for indorsed  by  the  plaintiff,  and  that  the  plaintiff  should 
also  pay  to  the  auctioneers  his  fees  of  $15  on  each  piece 
so  sold,  and  the  exchange  fee  of  $3  on  each  piece  so  sold, 
and  should  pay  the  balance  of  the  purchase-money  on 
June  28,  1887,  and  the  defendants,  Gouverneur  and 
Lawrence  M.  Kortright,  agreed  to  give  the  plaintiff  a  good 
and  indisputable  title  in  fee  simple  to  the  premises  so  sold, 
and  to  convey  the  same  in  fee  simple  on  said  June  28, 
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18S7,  on  receiving  the  said  purchase-money  in  the  manner 
as  in  said  contract  provided ;  that  in  pursuance  of  said 
contract,  the  plaintiff  paid  such  auctioneer  said  10  per 
cent,  on  the  purchase-money  of  said  premises,  amounting 
to  $36,300,  said  auctioneer's  fees,  amounting  to  $45,  and 
the  exchange,  amounting  to  $9 ;  that  thereafter  the  time 
of  completing  the  said  purchase  was  adjourned  on  mutual 
consent  to  July  6,  at  noon  ;  that  on  said  last-mentioned 
date,  the  plaintiff  was  ready  and  willing  and  offered  to 
perform  and  fulfill  the  terms  of  contract  on  his  part,  and 
was  prepared  to  make  a  tender  of  the  said  auctioneer's 
receipt  for  10  per  cent,  of  the  purchase-money  properly 
indorsed,  and  the  balance  of  the  purchase-money,  which 
tender  was  waived  by  the  defendants,  Gouverneur  and 
Lawrence  M.  Kortright,  and  that  he  demanded  of  said 
defendants  a  conveyance  of  said  premises  in  fee  simple 
giving  him  an  indisputable  title  in  fee  simple,  and  that 
the  defendants  did  not  do  so,  and  would  not  and  could 
not  do  so,  for  the  reason  that  they  had  not,  either  indi- 
vidually or  as  trustees,  any  right,  title,  power  or  authority, 
by  virtue  of  the  will  and  the  judgment  and  orders  of  the 
supreme  court  under  which  they  held  possession  of  the 
aforesaid  premises,  or  by  reason  of  any  matters  or  things ; 
that  they  ever  offered  to  convey  a  fee  simple  of  said 
premises,  or  any  part  thereof,  or  to  give  an  indisputable 
title  thereto,  or  any  part  thereof;  that  the  plaintiff 
expended  $15  for  disbursements  in  and  about  the  exam- 
ination of  the  title  to  said  premises,  and  incurred  liability 
in  the  sum  of  $250  for  the  services  of  his  counsel  in  con- 
nection with  the  examination  of  said  title ;  that  he  has 
demanded  from  the  defendants,  Harnett  &  Donald,  the 
return  of  the  10  per  cent,  paid  to  them,  and  offered  to 
indemnify  them  against  any  claim  by  the  defendants, 
Gouverneur  and  Lawrence  Kortright,  and  the  said  defend- 
ants have  refused  to  pay  said  10  per  cent.,  or  accept  such 
indemnity  or  any  part  thereof;  and  that  he  has  also 
demanded  from  the  defendants,  Gouverneur  and  Law- 
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rence  Kortright,  the  return  of  the  said  10  per  cent,  and 
the  auctioneer's  fees  and  the  exchange  fees,  and  the  pay- 
ment of  the  $15  disbursements  by  him  in  the  searching  of 
the  title  to  said  premises,  and  the  payment  of  a  reasonable 
sum  for  the  services  of  his  counsel  in  and  about  the 
searching  of  said  title,  and  that  said  defendants  have 
refused  to  make  such  payments  or  any  of  them.  The 
complaint  also  sets  forth  the  will  and  the  various  orders 
and  judgments  under  which  the  defendants,  Gouverneur 
and  Lawrence  M.  Kortright,  came  in  possession  of  the 
aforesaid  premises  and  demanded  judgment ;  that  the 
plaintiff  be  relieved  from  the  said  contract  of  purchase ; 
that  the  defendants,  Harnett  and  Donald,  be  required  to 
repay  said  10  per  cent,  to  him,  and  that  the  defendants, 
Gouverneur  and  Lawrence  M.  Kortright,  be  adjudged  to 
pay  him  interest  on  said  10  per  cent,  from  the  time  of  its 
payment  by  him,  said  auctioneer's  fees  and  exchange  fees, 
-aggregating  $54,  and  the  sum  of  $265  for  his  reasonable 
■expense  in  examining  the  title  to  said  premises,  with 
interest  from  the  commencement  of  the  action,  and  also 
the  costs  and  disbursements  of  the  action  in  such  propor- 
tion between  them  as  the  court  may  adjudge,  and  that 
the  plaintiff  may  have  such  other  and  further  relief  as 
may  be  meet  and  equitable.  The  answers  of  the  defendants, 
Gouverneur  and  Lawrence  Kortright,  aver  the  sale  of  the 
said  premises  to  the  plaintiff  set  forth  the  terms  of  sale 
stated  in  the  complaint  were  not  correctly  stated  therein, 
and  set  forth  a  copy  of  the  alleged  terms  of  sale,  and  the 
defendant  claimed  that  they  were  denied ;  that  the  plaint- 
iff was  willing  and  ready  and  offered  to  perform  and 
fulfill  the  terms  of  the  contract  to  purchase,  and  denied 
that  the  defendants  refused  and  Avere  unwilling  and  could 
not  perform  the  said  contract  on  their  part ;  alleged  that 
they  had  performed  the  contract  on  their  part ;  denied 
any  knowledge  or  information  sufficient  to  form  a  belief 
as  to  what  expense  of  searching  the  title  was,  and  that 
they  were  advised  and  believe  and  insist  that  said  10  per 
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cent,  had  been  forfeited  by  the  plaintiff  by  reason  of  his 
failure  to  complete  the  purchase,  and  demanded  judg- 
ment: 

1.  That  they  were  entitled  to  the  said  sum  of  $36,300 
so  deposited  with  the  auctioneers  as  aforesaid. 

2.  That  the  auctioneers  be  adjudged  to  pay  the  said 
sum  to  the  said  defendants,  but  without  costs. 

3.  That  the  plaintiff  be  adjudged  to  pay  to  the  defend- 
ants legal  interest  on  the  said  sum  of  $36,300  from  July 
6,  1887;.  and, 

4.  That  the  defendants  have  their  costs  and  expenses 
paid  by  the  plaintiff  and  for  such  other  and  further  relief 
as  may  be  proper. 

The  plaintiff  served  a  reply  to  this  answer,  which,, 
reiterating  many  of  the  allegations  of  the  complaint,  set 
forth  the  receipt  received  by  him  for  the  moneys  paid  to 
the  auctioneers.  After  the  service  of  the  reply,  the 
defendants  moved  upon  affidavits  for  an  order  requiring 
the  plaintiff  to  make  his  reply  more  definite  and  certain 
by  specifying  the  particular  matters  or  things  which  he 
alleges  as  a  defect  to  the  defendant's  title,  and  on  which 
he  intends  to  rely  at  the  time  of  the  trial,  and  also  requir- 
ing the  plaintiff  to  furnish  a  bill  of  particulars  specifying^ 
in  detail  each  of  the  defects  on  which  he  intends  to  rely 
in  this  action,  as  showing  defects  in  the  defendant's  title. 
This  motion  was,  on  November  5,  1887,  granted,  and  this, 
appeal  thereafter  taken. 

Jaw£s  F.  Malcolm,  for  plaintiff-appellant. 

Nothing  can  be  more  clear  or  definite  than  that  Ave 
base  our  objections  to  the  title  on  the  insufficiency  of  that 
will  and  the  said  court  proceedings  to  vest  in  defendants 
a  right  to  convey  in  fee  simple.  Now,  what  do  they  want  ? 
They  want  us  to  furnish  them  with  the  point  of  law  (not. 
the  argument)  upon  which  we  rely  to  establish  such 
inefficacy.  This  is  not  the  office  of  a  bill  of  particulars. 
Higganbottom  v.  Green,  25  Ilim,  214,  216.    Nor  is  it  the 
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office  of  a  pleading.  The  defendants  have  the  same 
means  of  knowledge  and  information  as  to  defects  in  the 
said  will  and  court  proceedings  as  the  plaintiff.  Indeed, 
they  ought  to  have  better,  for  they  claim  under  them. 
There  is  no  difficulty  in  putting  on  the  plaintiff  the  bur- 
den of  establishing  defects.  Indeed,  they  have  done  so 
by  their  answer  to  the  complaint.  For  this  reason,  if  no 
other,  the  motion  should  be  denied.  Eeardon  v.  New 
York,  etc..  Card  Co.,  50  J^.  Y.  Super.  (18  J.  &  S.)  514. 
....  The  question  has  been  raised  whether  a  party  was 
obliged  in  the  pleading  or  by  a  bill  of  particulars  to  fur- 
nish evidence,  and  it  was  decided  that  he  was  not.  Drake 
V.  Thayer,  5  Hoi.  701 ;  Gee  v.  Chase  Mfg.  Co.,  12  Bun, 
«30. 

John  M.  Bowers  {Piatt  c&  Bowers,  attorneys),  for  de- 
fendants-respondents. 

The  order  is  not  appealable Geis  v.  Loew,  15 

Ahb.  Fr.,  JV.  S.  94:;  .  .  .  Hughes  v.  Chicago,  etc.,  E.  E. 
Co.,  45  ]^.  Y.  Super.  (13  J.  &  S.\  114. 

The  motion  to  make  the  reply  more  definite  and  cer- 
tain was  properly  granted.  Section  546  of  the  Code  of 
Civ.  Pro.  gives  the  court  power  to  order  a  pleading  to  be 
made  more  definite  and  certain  "  where  one  or  more  de- 
nials or  allegations  contained  in  '  it '  are  so  indefinite  or 
"uncertain  that  the  precise  meaning  or  application  thereof 
is  not  apparent."  This  is  a  case  where  by  reason  of 
"uncertainty,"  the  "precise  application"  of  many  of  the 
allegations  of  the  reply  are  not  apparent.  The  scope  of 
this  section  is  much  broader  than  that  of  section  160  of 
the  Code  of  Procedure.  The  latter  was  limited  to  cases 
where  the  "  nature  "  of  the  action  was  uncertain,  and  the 
cases  under  that  Code  limit  the  application  of  that  section 
to  such  cases.  The  present  section  in  terms  applies  to 
cases  like  the  one  at  bar.  ''^ Notes  to  Throop^s  Code" 
§  531.  The  object  of  the  section  is  to  apprise  a  party  of 
the  matters  for  which  he  is  to  be  put  on  trial  with 
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greater  particularity  than  is  afforded  by  the  pleading- 
objected  to,  and  it  is  applied  to  all  descriptions  of 
actions.  It  was  not  error  to  grant  it  in  conjunction  with 
a  bill  of  particulars,  as  they  apply  to  different  pleadings 
and  serve  different  purposes.  The  object  of  the  bill  of 
particulars  was  to  apprise  the  defendant  of  matters  con- 
nected with  the  complaint  with  greater  particularity  than 
was  required  by  the  rules  of  pleading.  The  object  of  the 
motion  to  make  the  reply  more  definite  and  certain  was 
to  make  it  conform  to  the  rules  of  pleading  and  so  apprise 
the  defendants  of  the .  application  of  certain  allegations 
contained  in  it.  The  benefit  of  both  sections  could  be 
concurrently  obtained  with  a  view  to  define  the  issues  and 
prevent  surprise  upon  the  trial. 

The  defendants  are  entitled  to  the  bill  of  particulars,  as 
ordered.  The  power  of  the  court  to  order  a  bill  of  par- 
ticulars extends  to  all  descriptions  of  actions.  Dwight  v, 
Germania  Life  Ins.  Co.,  84  JV.  F.  493;  .  .  .  Tilton  v. 
Beecher,  59  Id.  1Y6,  and  cases  there  cited ;  Doe  v.  PhilHps, 
6  r.  ^.  596 ;  .  .  .  Peters  v.  Link,  2  AU.  N.  C.  419. 

Peb  Curiam.  (Sedgwick,  Ch.  J.,  Ingraham  &  Freidman, 
J  J. — Section  531  of  the  Code  provides  that  the  court  may, 
in  any  case,  direct  a  bill  of  particulars  of  the  claim  of  either 
party  to  be  delivered  to  the  adverse  party. 

Tilton  -y.  Beecher  (59  N.  Y.  187)  states  the  rule  "  That 
in  almost  every  kind  of  case  in  which  the  defendant  can 
satisfy  the  court  that  it  is  necessary  to  a  fair  trial  that 
he  should  be  apprised  beforehand  of  the  particulars  of  the 
charge  that  he  is  expected  to  meet,  the  court  has  author- 
ity to  compel  the  adverse  party  to  specify  those  particu- 
lars so  far  as  in  his  power." 

To  entitle  plaintiff'  to  recover  in  this  action  he  must 
prove  that  the  defendant  has  failed  to  convey  or  offer  to 
convey  a  good  title  to  the  property  which  the  plaintiff 
offered  to  purchase  (Bayliss  v.  Stimson,  53  N.  Y.  Swper. 
a.,  233). 
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The  charge  that  defendant  will  be  called  to  meet  is 
that  the  title  that  he  offeied  to  convey  was  not  a  good 
title  to  the  premises,  and  we  are  satisfied  that  it  is 
necessary  to  a  fair  trial  of  the  action  that  plaintiff  should 
be  apprised  beforehand  of  the  specific  defects  in  the  title. 
"Without  such  knowledge,  defendant  may  be  surprised  on 
the  trial  by  the  presentation  of  a  defect  which  is  not 
apparent,  but  which  it  is  possible  may  be  met  or  removed. 
If  there  is  no  substantial  defect,  plaintiff  cannot  be  in- 
jured by  being  compelled  to  specify  such  defect. 

The  order  appealed  from,  however,  in  addition  to 
requiring  a  bill  of  particulars,  requires  that  the  defendant 
make  his  reply  more  definite  and  certain  or  specify  some 
particulars  that  he  is  required  to  furnish  by  the  bill 
of  particulars  ordered.  Both  of  these  remedies  are  not 
required,  and  we  think  from  the  nature  of  the  action  that 
the  more  appropriate  method  is  to  require  the  plaintiff  to 
furnish  the  bill  of  particulars. 

The  order  appealed  from  should  be  modified  by  strik- 
ing out  the  provision  for  the  service  of  an  amended  reply, 
and,  as  so  modified,  affirmed,  without  costs  of  this  appeal 
to  either  party. 


GRAY  ET  AL.  V.  ROTHSCHILD. 

SHERMAN  ET  AL.  V.  ROTHSCHILD. 

Supreme  Court,  First  Department,  New  York  County, 
Special  Term,  February,  1888. 

§1021. 

Demurrer — Judgment  should  be  entered  on  determination  of  appeal. 

Where  a  demurrer  to  a  complaint  is  sustained  with  leave  to  the  plaint- 
iff to  amend  within  ten  days  on  payment  of  costs,  the  defendant 
should  enter  an  interlocmtory  judgment  in  accordauce  with  such 
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decision;  the  entry  of  an  order  sustaining  the  demurrer  instead  of 
an  interlocutory  judgment  is  irregular  and  no  legal  effect  can  be 
given  such  order  except  as  a  direction  to  enter  interlocutory  judg- 
ment. 

Under  the  present  Code  of  Civil  Procedure,  no  appeal  lies  from  an 
order  sustaining  a  demurrer  to  a  complaint. 

{Decided  Felrruary  13,  1888.) 

Motion  in  each  action  for  an  order  staying  proceedings 
pending  an  appeal  from  orders  entered  herein,  sustaining 
the  defendant's  demurrers  to  the  plaintiff's  complaint, 
with  leave  to  the  plaintiffs  to  answer  over  on  payment  of 
costs. 

The  defendant  in  each  of  these  actions  demurred  to 
the  complaint,  and  the  demurrers,  upon  argument,  were 
sustained  at  the  special  term  with  leave  to  the  plaintiffs 
to  amend  their  pleadings  within  ten  days  on  payment  of 
costs.  Orders  to  this  effect  were  entered  and  duly  served, 
and  thereafter  the  plaintiff  in  each  action  appealed  from 
said  orders  and  subsequently  made  this  motion. 

Grubner  &  Bard,  for  plaintiffs  and  motion. 

Horwitz  a/nd  Ilirschfield,  for  defendant,  opposed. 

Andrews,  J. — In  my  opinion  both  plaintiffs  and 
defendant  are  irregular  in  their  practice.  Section  1021 
of  the  Code  provides  that  the  decision  of  the  court,  upon 
the  trial  of  a  demurrer,  must  direct  the  final  or  interlocu- 
tory judgment  to  be  entered  thereon.  When,  therefore, 
the  special  term  rendered  its  decision  sustaining  defend- 
ant's demurrer  to  the  complaint,  with  leave  to  the  plaintiff 
to  amend,  within  ten  days,  on  payment  of  costs,  the 
defendant  should  have  entered  ail  interlocutory  judgment 
in  accordance  with  such  decision  (Liegeois  v.  McCracken, 
22  Hun,  69 ;  Dick  v.  Livingston,  41  Hun,  455).  The 
entry  of  the  orders  sustaining  the  demurrers  instead  of 
such  interlocutory  judgments  was  irregular,  and  no  legal 
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effect  can  be  given  to  such  orders  otherwise  than  as 
directions  to  enter  interlocutory  judgments  (Liegeois  v. 
McCracken,  supra,  p.  71). 

Whatever  view  is  taken  of  the  so-called  orders  entered 
by  the  defendants,  all  the  authorities  agree  that  under  the 
present  Code  no  appeal  lies  from  such  "orders"  (Cam- 
bridge Yalley  Bank  v.  Lynch,  76  JV.  Y.  514;  'L.  F.  Co.  v. 
L.  G.  F.  S.  Co.,  16  Ilun,  484 ;  Garner  v.  Harmony  Mills, 
6  Ahh.  JV.  C.  22  ;  Dick  v.  Livingston,  supra). 

The  appeals  taken  by  the  plaintiffs  from  such  orders 
are  premature,  and  the  motions  for  a  stay  pending  such 
appeals  must,  for  that  reason  alone,  be  denied,  and,  as 
defendant  is  also  irregular  in  entering  the  orders,  without, 
costs,  and  with  leave  to  renew  after  the  entry  of  interloc- 
utory»judgments.     The  orders  will  be  settled  on  notice. 


TIMONEY,  Respondent,  'o.  HOPPOCK,  Appellant. 

Supreme    Couet,   First    Department,    General    Teem, 
October,  1887. 

§§  539,  540,  992. 

JEJxception —  WTien  unavailing,  because  not  mfflciently  specific — Statute  of 

frauds. 

An  objection  to  evidence  on  the  ground  that  it  is  not  within  the 
pleadings  is  of  no  avail,  where,  after  it  has  been  overruled,  the  party 
making  the  objection  did  not  ask  for  any  relief  on  the  ground  of 
surprise,  but  rested  solely  upon  exceptions  taken  to  the  ruling 
admitting  the  evidence.     [2,  3] 

The  purchase  by  a  landlord  from  a  tenant  of  an  elevator  left  upon  the 
premises  when  the  tenant  vacated  them,  but  which  the  tenant  was 
entitled  to  under  her  lease  to  remove,  is  not  void,  because  the  property 
exceeds  $50  in  value  and  there  was  no  payment  of  any  part  of  the 
consideration  and  no  written  evidence  in  the  contract,  for  the  reason 
that  there  was  a  delivery  and  acceptance  of  the  property.     [4] 


362  CIYIL  PKOCEDUEE  EEPOKTS. 

Timoney  v.  Hoppock. 

When  controversies  are  distinguished  by  diverse  statements  the  dispo- 
sitions made  by  juries  of  the  undisputed  facts  must  prevail,  and  it 
rarely  happens  that  their  findings  are  disturbed,     [i] 

{Decided  January  23, 1888.) 

Appeal  by  defendant  from  judgment  in  favor  of  the 
plaintiff  and  from  order  denying  motion  for  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

BriUon  Hawens^  for  defendant-appellant. 

James  M.  Lyddy,  for  plaintiff-respondent. 

Beady,  J. — The  result  of  this  controversy  depends 
upon  the  disposition  of  a  question  of  fact.  The  plaintiff, 
as  assignee  of  Lizzie  Wilson,  claimed  the  value  of  certain 
articles  of  personal  property  connected  with  a  passenger 
elevator  which  the  latter  caused  to  be  added  to  her  demise 
from  the  defendant.  It  was  made  and  located  under  a 
written  consent  thereto  given  by  the  defendant  which  pro- 
vided as  follows : 

"  And  in  case  I  do  not  purchase  said  elevator  at  the 
termination  of  her  lease,  the  said  Lizzie  Wilson  may 
remove  the  said  elevator  upon  her  putting  the  premises 
in  condition  they  were  in  prior  to  the  putting  in  of  said 
elevator  and  before  the  termination  of  her  lease." 

The  elevator  was  not  wholly  paid  for  at  the  expiration 
of  the  term,  and  defendant  bought  it  from  the  vendors 
[Otis  Brothers]  of  Mrs.  Wilson.  A  month  before  the 
expiration  of  the  lease,  the  son  of  the  defendant  sought 
Mrs.  Wilson  and  told  her  to  leave  upon  the  premises  any- 
thing she  wished  to  have,  and  they  would  do  what  was 
right ;  that  he  wanted  the  elevator  and  would  do  what 
was  fair.  This  Mrs.  Wilson  testified,  and  further,  that 
after  the  expiration  of  the  term,  which  took  place  in  May, 
1884,  and  in  October  of  that  year,  she  called  upon  the 
defendant  and  asked  her  what  she  intended  to  do  about 
the  fixtures,  and  the  defendant  answered  that  she  under- 
stood her  son  that  she  had  bought  the  elevator  and  she 
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thought  everything  was  paid  for,  but  she  found  it  was 
not,  and  she  would  have  her  son  notify  Otis  Brothers  and 
have  it  appraised  and  she  would  do  whatever  was  fair  in 
the  matter  and  settle  with  her.  The  appraisement  having 
been  made  and  notice  thereof  having  been  received  by, 
Mrs.  Wilson,  she  went  again  to  see  the  defendant,  when 
the  latter  said  not  only  that  she  was  perfectly  satisfied 
with  the  appraisement  but  would  have  her  son  prepare  a 
note  which  she  would  sign.  This  was  in  pursuance  of  an 
agreement  to  accept  such  a  note  in  payment  by  the 
assignor.  These  statements  thus  made  were  to  some 
extent  denied  by  the  defendant  and  her  son,  but  not  so 
emphatically  by  the  latter  as  far  as  he  was  concerned. 
The  evidence  must  be  regarded  as  in  conflict,  therefore, 
and  the  question  at  issue  to  call  properly  for  the  province 
of  a  jury.  We  cannot  say,  from  a  perusal  of  the  testi- 
mony, that  the  verdict  was  against  the  weight  of  evi- 
[1]  dence  or  that  wrong  was  done.  When,  as  is  generally 
the  case,  controversies  are  distinguished  by  diverse 
statements,  the  dispositions  made  by  juries  of  the  disputed 
facts  must  prevail,  and  it  rarely  happens  that  their 
findings  are  disturbed. 

It  must  be  further  said  that  this  case  presents  only  an 
issue  of  fact.  There  are  no  legal  questions  that  require 
more  than  a  moment's  consideration.  The  defendant  com- 
plains that  the  agreement  as  to  purchase  is  alleged  to  have 
been  made  in  October,  1884,  after  the  expiration  of  the 
term  and  after  the  time  had  expired  during  which 
the  plaintiif  had  the  right  to  remove  the  fixtures,  and 
therefore  after  they  had  become  her  property,  and  not- 
withstanding which  the  plaintiff  was  permitted  to  show 
an  agreement  made  prior  to  the  expiration  of  the  demise 
and  during  the  time  when  the  right  to  remove  existed. 
[2]  When  the  objection  was  made  and  overruled,  the 
defendant  did  not  ask  for  any  relief  on  the  ground  of 
surprise,  but  rested  upon  the  exception  taken  to  the  admis- 
sibility of  the  evidence. 
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The  liberal  provisions  of  the  Code  and  their  con- 
P]  structions  have  destroyed  the  value  of  such  an 
exception,  and  although  the  rule  promulgated  may 
work  unjustly  in  some  cases,  the  general  effect  is  conso- 
nant with  justice.  Such  a  variance  is  not  necessarily  fatal.* 

The  defendant  denies  the  authority  of  the  son  to 
charge  her,  but,  assuming  that  to  be  so,  she  clearly  ratified 
his  acts  and  thus  made  them  valid  and  binding. 

The  defendant  presents  also  questions  as  to  the  right 
of  the  assignor  as  lessee  to  remove  the  adjustments  nec- 
essary to  make  the  elevator  useful,  and  although  they 
might  have  some  force  as  abstractly  considered  they  have 
none  herein,  for  the  reason  that  the  defendant  requested 
thQj  should  be  left,  promising  she  would  do  what  was 
right,  and  wha^;  was  right  was  ascertained  by  appraise- 
ment as  we  have  seen. 

The  defendant  having  evidently  designed  to  purchase 
the  elevator  it  is  not  unreasonable  to  suppose  that  she 
wanted  the  adjustment,  and  the  jury  were  doubtless 
influenced  by  that  element  of  the  case.  The  right  of  the 
lessee  to  remove  the  elevator  and  all  things  appertaining 
to  it,  it  should  be  further  observed,  was  secured  by 
written  consent  of  the  defendant  to  which  attention  has 
already  been  called.  The  suggestion  that  the  statute  of 
frauds  applies  because  the  purchase  was  of  projDerty 
[*]  exceeding  $50  in  value,  cannot  be  entertained.  The 
property  was  delivered  and  accepted  when  the  agree- 
ment was  made,  and  this  established  the  liability  of  the 
defendant. 

These  views  are,  of  course,  based  upon  the  findings  of 
the  jury. 

No  error  having  been  discovered,  the  judgment  appealed 
from  must  be  affirmed,  with  costs,  f 

Van  Brunt,  P.  J.,  and  Daniels,  J.,  concurred. 


*  See  Code  Civ.  Pro.   §§  539,  540. 

f  A  motion  for  leave  to  go  to  the  court  of  appeals  was  denied,  with- 
out opinion. 
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Estate  of  FRANCES  H.  EMERY,  Deceased. 

Surrogate's  Court,   Kings  County,   February,  1888. 

§  2638. 

Mceeutor — WTien  non-resident  not  granted  letters  testamentary  without  giv- 
ing bond. 

It  is  the  policy  of  our  la'ws  that  letters  testamentary  should  not  issue  to 
a  non-jesident  unless  upon  giving  a  bond,  ond  although  it  has  beeu 
held  that  letters  may  issue  in  such  a  case  without  security  they  should 
not  be  so  issued,  for  the  reason  that  creditors  and  legatees  to  whom 
notice  of  application  for  letters  is  not  provided,  might  be  seriously 
affected  without  an  opportunity  to  object ;  and  this  is  especially  sa 
since,  when  letters  have  been  granted,  they  cannot  be  revoked  be- 
cause of  the  failure  to  give  security. 

Estate  of  Sterling  (9  N.  Y.  Civ.  Pro.,  448  ;  S.  C,  8^tb  mm.  Postley  ©, 
Cheyne,  4  Bern.  493),  not  followed. 

(Decided  February,  1888.) 

ApplicLtion  by  Clara  J.  Curtis,  an  executrix  named  in 
the  last  will  and  testament  of  the  decedent  above  named, 
for  letters  testamentary. 

The  petitioner  is  a  niece  and  adopted  daughter  of  the 
testator,  and  a  resident  of  Enfield,  in  the  State  of  North 
Carolina.  The  will  of  the  decedent  was  admitted  to 
probate  and  letters  testamentary  thereon  granted  to 
Herbert  M.  Lloyd,  one  of  the  executors  named  therein,  on 
December  12,  1887. 

Herbert  M.  Lloyd,  for  petitioner. 

LoTT,  Surr. — It  is  the  policy,  I  think,  of  our  laws  that 
letters  testamentary  shall  not  issue  to  a  non-resident  un- 
less upon  giving  a  bond  {Code  Civ.  Pro.  §  2638).    It  is 
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claimed  here  that  unless  objection  is  made  letters  may 
issue  without  security.  While  there  is  authority  for  that 
statement  (Estate  of  Sterling,  9  iV.  Y.  Civ.  Fro.  448 ;  S.  C, 
sub  nam.  Postley  v.  Cheyne,  4  Dem.  492),  I  think  letters 
should  not  be  issued  in  such  case,  for  the  reason  that 
creditors  and  legatees  to  whom  notice  of  the  application 
for  letters  is  not  provided  might  be  seriously  affected  with- 
out an  opportunity  to  object.  Especially  is  this  so  when 
it  has  been  decided  that  the  letters,  having  been  granted, 
they  may  not  be  revoked  because  of  the  failure  of  an  ex- 
ecutor to  give  security  (Estate  of  Sterling,  9  iY.  Y.  Civ. 
Fro.,  448 :  S.  C,  sub  nom.  Postley -y.  Cheyne,  4  Dem.  492). 
Application  denied. 


DUYAL  V.  BUSCH. 

CiTT  COTJET  OF  NeW  YoRK,  SPECIAL  TeEM,  FEBRrAET,  1888. 

§§  520,  523,  542,  Y2Y,  797. 

Pleading — WTien  amended  need  not  be  xerified — Semdce  of,  how  made — 
Subscription  of. 

An  amended  complaint  is  not  a  subsequent  pleading  within  the  mean- 
ing of  the  Code  of  Civil  Procedure,  §  523,  and  need  not  be  verified 
(except  in  certain  cases)  although  the  original  complaint  and  the 
answer  thereto  were  verified. 

A  pleading  is  properly  served  upon  an  attorney  by  dropping  it  through 
a  slit  or  opening  for  letters  in  the  closed  door  of  such  attorney's 
office  into  a  receptacle  attached  to  the  door  on  the  inside  for  receiv- 
ing letters  during  the  attorney's  absence,  notwithstanding  it  is  not 
inclosed  in  a  wrapper  addressed  to  such  attorney.  This  amoimts  to 
placing  the  paper  in  a  conspicuous  place  in  the  attorney's  office,  such 
opening  not  being  an  office  letter-box  within  the  meaning  of  section 
979  of  the  Code  of  Civil  Procedure,  providing  for  the  service  of 
papers  by  depositing  them  in  the  office  letter-box  of  an  attorney 
when  his  office  is  closed  ;  but  the  letter-box  there  referred  to  is  a 
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letter-box  in  a  building  in  which  the  attorney  has  his  office  outside 
of  the  office. 

In  construing  the  different  subdivisions  of  section  979  of  the  Code  of 
Civil  Procedure  providing  for  service  of  papers  upon  attorneys,  the 
same  must  be  read  and  taken  together. 

It  seems,  that  there  can  be  no  service  of  a  paper  upon  an  attorney  at  his 
residence  if  his  office  is  so  open  as  to  admit  of  leaving  a  paper  therein. 

An  amended  answer  is  properly  disregarded  where  it  is  not  subscribed 
by  the  attorney  serving  it. 

Where,  after  the  time  to  amend  the  complaint  in  an  action  had  expired, 
the  plaintiff  served  an  amended  complaint  and  the  defendants  served 
an  answer  which,  by  reason  of  being  unsubscribed  was  of  no  effect, 
— Held,  that  the  plaintiff  could  not  take  judgment  upon  his  amended 
Complaint,  although  the  answer  thereto  was  a  nullity  ;  that  the 
attempted  amendment  of  the  complaint  was  also  a  nullity,  and  the 
failure  to  plead  thereto  was  of  no  consequence. 

{Decided  February  27,  1887.) 

Motion  by  plaintiff  for  judgment. 
The  facts  appear  in  the  opinion. 
William  II.  Mundy,  for  plaintiff  and  motion. 
K  A.  Monfort,  for  defendant,  opposed. 

PiTSHKE,  J. — Plaintiff  moves  for  final  judgment  on  the 
defendant's  alleged  failure  to  serve  an  amended  answer. 

The  original  pleadings  were  a  verified  complaint  and  a 
duly  verified  answer,  served  September  6,  1887.  In 
February,  1888,  plaintiff's  attorney  (without  procuring 
any  order  allowing  it)  transmitted  an  amended  complaint 
to  the  defendant's  attorney  herein,  which  was  not  verified. 
The  want  of  verification  of  the  same  constituted  no  ob- 
jection, however,  as  it  was  not  a  "  subsequent  pleading  "  • 
within  the  meaning  of  section  523,  Code  Civ.  Pro. 
(Hempstead  v.  Hempstead,  7  How.  Pr.  8.)* 

*  A  similar  question  arose  in  the  case  of  Browne  ».  Bhomell  {8ni- 
preme  Court,  Second  Bepa/rtment,  Kings  County,  Special  Term,  November 
29,  1886. 

The  plaintiff  in  that  case  served  a  verified  complaint,  and  the 
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It  appeared  upon  this  motion,  that,  within  six  days 
after  receiving  such  amended  complaint,  the  defendant's 
attorney  placed  a  copy  of  defendant's  own  amended 
answer  (uninclosed  in  any  wrapper),  through  a  slit  or 
opening  for  letters  then  in  the  closed  door  of  the  office  of 
plaintiff's  attorney,  into  a  receptacle  attached  to  such 
door  on  the  inside  for  receiving  letters  during  the 
attorney's  absence,  and  that  the  plaintiff's  attorney 
claimed  the  same  was  improperly  served,  and  had 
returned  it  at  once ;  and  plaintiff  now  applies  to  the 
court  for  judgment  thereon  as  for  a  default  in  answering. 

The  objection  to  the  service  is,  that  the  copy,  so  left  as 
above  stated,  was  not  enclosed  in  a  wrapper.  The  Code 
Civ.  Pro,,  §§  T96,  797,  provides,  with  respect  to  serving 
papers  in  an  action,  other  than  process,  that  where  the 
service  is  not  through  the  post-office  and  is  not  made 
during  the  adverse  attorney's  absence  from  his  office  upon 
a  partner  or  clerk  therein,  or  person  in  charge  thereof, 
the  service  may,  between  six  o'clock  a.  m.  and  nine  o'clock 
p.  M.,  be  made  either  by  leaving  the  paper  in  a  conspicuous 
place  in  such  office  or  by  depositing  it  (enclosed  in  a  sealed 
wrapper)  in  such  attorney's  "  office  letter  box ;"  and  it  is 
only  where  no  office  letter  box  exists  and  the  office  is  not 
so  open  as  to  admit  of  leaving  such  paper  therein,  that 
the  paper  may  be  served  and  left  at  such  attorney's 
residence.  In  construing  the  different  subdivisions  of 
this  section  797,  the  same  must  be  read  and  taken  together ; 
and  it  is  plain  that  there  can  be  no  service  at  an  attorney's 

defendant  served  a  verified  answer  thereto.  Within  twenty  days  after 
the  service  of  such  answer,  the  plaintiff  served  an  amended  complaint, 
which  was  not  verified.  The  defendant's  attorney  forthwith  returned 
it,  and  the  plaintiff  moved  to  confirm  its  service  and  compel  its  accept- 
ance. 

Hy.  Huffman  Browne,  plaintiff  in  person,  for  the  motion. 

Montague  L.  Marks,  for  defendant,  opposed. 

Platt,  J.  (without  opinion),  granted  the  motion,  with  f  10  costs  to 
plaintiff  to  abide  the  event. 
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residence,  if  his  office  (with  a  letter  receiver  inside  the 
door)  is  so  open  as  to  admit  of  leaving  a  paper  therein, 
and  then  it  must  be  left  in  some  conspicuous  spot  within 
such  office ;  and  thence  it  follows  that  the  deposit  in  the 
"office  letter  box"  can  only  legally  occur  where  such 
office  is  not  so  far  open  ;  and,  therefore,  the  letter  box 
intended  in  section  797  and  referred  to  therein,  is  his 
letter  box  in  the  building,  outside  of  the  attorney's  office.* 

The  copy  pleading  in  question  w^ent  through  the  slit 
into  the  attorney's  office  and  was  left  in  a  receptacle 
therein,  which  certainly  was  a  conspicuous  place  in  the 
same,  for  it  was  there  that  examination  would  be  surely 
made  for  written  matter  arrived  during  the  attorney's 
absence,  and  it  is  the  spot  designated  within  the  office  for 
placing  such  matter  (Livingston  v.  Mclntyre,  1  How.  Pr. 
253). 

This  view  of  Code,  §  797,  harmonizes  all  parts  of  the 
section,  and  if  the  paper  cannot  be  gotten  into  such 
office  to  a  conspicuous  place  therein,  it  may  be  deposited, 
properly  enclosed,  in  the  attorney's  letter  box,  at  the 
premises,  outside  his  office,  and  if  there  be  none  such, 
then  the  service  can  be  made  at  the  residence  of  such 
attorney. 

The  amended  answer  herein  was,  therefore,  properly 
served ;  but,  nevertheless,  it  w^as  rightfully  disregarded 
and  returned  by  the  plaintiif's  attorney,  inasmuch  as  it 
was  no  pleading  in  the  cause  on  its  face,  for  not  emanat- 
ing from  the  defendant's  attorney  and  being  unsubscribed 
by  the  latter  {Code  Civ.  Pro.  §  520). 

This  effect  does,  however,  not  entitle  the  plaintiff  to 
judgment  herein.  His  amendment  of  the  complaint  was 
not  made  as  prescribed  in  section  542,  Code  Civ.  Pro.,  but 
after  his  right  to  amend  "  of  course"  was  lost  to  plaintiff ; 
and  the  alteration  of  the  original  complaint  by  amend- 
ment could  only  happen  by  virtue  of  an  order  obtained 

*  See  Claflin  v.  Dubois,  anie,  p.  234. 
Vol.  Xin.— 24. 
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allowing  it  (Code  Civ.  Pro.  §  727 ;  Follower  v.  Laughlin, 
12  Ahh.  Pr.  106).  The  attempted  amendment  of  the 
plaintiff's  complaint  was  simply  a  nullity  (8  How.  Pr. 
251) ;  and  a  failure  to  plead  thereto  is  of  no  consequence 
(Kelly  -y.  Sheehan,  76  N.Y.  325;  Robertson  v.  Shea,  9 
Paly^  52).  It  has  since  been  returned  to  plaintiff's  attor- 
ney as  served  too  late,  and  notwithstanding  the  plaintiff 
thereupon  sent  it  to  the  defendant  again,  by  mail. 

This  cause,  therefore,  remains  at  issue  on  the  original 
complaint  and  original  answer ;  and  the  aforementioned 
amended  complaint  and  amended  answer  must  be  stricken 
out  and  the  pleadings  herein  thus  restored  to  their 
respective  original  form.  And  under  the  circumstances, 
the  plaintiff  should  now  have  leave  (by  order),  if  so 
advised,  to  put  in  an  amended  complaint  on  payment, 
within  three  days,  of  $10  motion  costs  unto  the  defend- 
ant.   The  motion  for  judgment  is  denied. 


SKINNER  -y.  TIBBITTS. 


Stjpbeme  Court,  Third  Department, County, 

Special  Term,  January,  1888. 

§2340. 
Lunatic — Action  by,  in  wJioee  name  brought — S^ectment — New  trial,  when 


An  action  of  ejectment  in  which  the  plaintiff  does  not  demand  any- 
equitable  relief  is  properly  brought  in  the  name  of  the  plaintiff, 
notwithstanding  he  is  a  lunatic  of  whose  person  and  estate  a  com- 
mittee has  been  appointed. 

An  action  at  law  to  recover  property  simply  may  be  brought  by  a  luna- 
tic in  his  own  name,  and  in  equity  actions  the  lunatic  should  be 
named  as  the  party  suing  by  his  committee,  except  that  where  the 


CIVIL  PROCEDUEE  EEPORTS.  371 

Skinner  v.  Tibbitts. 

subject  of  the  action  is  a  debt,  claim  or  demand  transferred  to  the 
committee,  as  provided  by  the  Laws  of  1845,  chapter  112,  in  respect 
to  which  matters  the  committee  may  sue  in  their  own  names ;  and 
except  that  under  section  2340  of  the  Code  of  Civil  Procedure  a  com- 
mittee of  the  property  of  a  lunatic  may  maintain  in  his  own  name, 
adding  his  official  title,  any  action  or  special  proceeding  which  the 
person  with  respect  to  whom  he  is  appointed  might  have  maintained 
if  the  appointment  had  not  been  made. 

The  word  "may,"  in  section  2340  of  the  Code  of  Civil  Procedure, — 
authorizing  the  committee  of  the  property  of  a  lunatic  to  maintain  in 
his  own  name,  adding  his  official  title,  any  action  or  special  pro- 
ceeding which  the  lunatic  might  have  maintained  if  the  appoint- 
ment had  not  been  made, — the  word  "may  "should  not  be  construed 
as  "  must  "or  "  shall,"  but  should  be  given  its  ordinary  signification, 
which  is  permissory,  and  not  mandatory, 

The  ordinary  signification  of  the  word  "may  "is  permissory  and  not 
mandatory. 

In  construing  the  statutes,  the  courts  are  to  presume  that  the  legisla- 
ture use  words  in  their  ordinary  signification,  and  that  signification 
will  be  computed  in  the  words  in  sustaining  the  intention  of  the 
legislature.  Where  a  statute  directs  the  doing  of  a  thing  for  tht? 
sake  of  justice  or  public  good,  the  word  "may  "has  been  held  to 
mean  "  shall ;"  but  where  the  subject  matter  of  the  action  in  no  wise 
concerns  public  justice  or  public  good,  but  relates  merely  to  the 
rights  of  two  individuals,  the  court  should,  where  the  meaning  and 
intent  of  the  legislature  is  doubtful,  resort  to  the  suggestion  of  the 
subject  matter  or  of  the  statute  when  it  was  passed. 

In  an  action  of  ejectment,  where  a  defendant  entitled  to  a  new  trial 
upon'  the  payment  of  costs  as  a  matter  of  right,  the  court  will  not 
ordinarily  examine  into  and  analyze  the  evidence  for  the  purpose  of 
determining  whether  the  verdict  is  against  the  weight  of  evidence, 
and  whether  a  new  trial  should  be  granted  on  the  ground,  as  that 
relief  is  usually  granted  only  on  the  payment  of  costs. 

There  is  not  and  cannot  be  a  definite  rule  to  the  determination  of 
motions  for  new  trials  upon  the  ground  that  the  verdict  is  against  the 
weight  of  evidence,  but  each  case  must  depend  upon  its  own  char- 
acteristics and  circumstances. 

{Decided  January,  1888.) 

Motion  by  defendant  to  set  aside  a  verdict,  and  also  for 
a  new  trial  on  the  ground  that  the  verdict  is  contrary 
to  the  evidence. 
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Baldwin  (&  Baldwin,  for  defendants. 
Reynolds,  Stanchjield  &  Collins,  for  plaintiffs. 

PoTTEK,  J. — This  is  a  motion  upon  the  minutes  of  the 
court  to  set  aside  the  verdict  herein  and  to  direct  a  non- 
suit, and,  if  a  non-suit  is  refused,  for  a  new  trial.  The 
action  is  ejectment  to  recover  the  possession  of  lands, 
alleged  to  have  been  deeded  by  the  plaintiff,  while  non 
compos  mentis,  to  the  defendant.  It  was  tried  in  1887  at 
the  Chemung  circuit.  The  plaintiff  had  been  adjudged  a 
lunatic,  and  a  committee  of  his  person  and  estate  duly 
appointed  and  qualified  a  year  or  two  after  the  plaintiff 
executed  the  deed  to  the  defendant,  who  had  gone.inta 
possession  under  it.  The  ground  for  the  motion  for  non- 
suit is  that  the  action  is  brought  in  the  name  of  the  luna- 
tic and  not  in  the  name  of  his  committee.  This  objection 
was  raised  by  the  defendant  upon  the  trial  and  after  a 
short  discussion  and  with  little  opportunity  for  an  exam- 
ination of  the  decisions  or  statutes  upon  the  subject,  I 
allowed  an  amendment  to  the  effect  that  plaintiff,  by  his 
committee  or  withmthe  approval  of  his  committee,  brought 
the  action,  etc.,  etc. 

Upon  a  fuller  examination  of  the  question  I  am  quite 
satisfied  that  the  action  was  properly  brought  in  the 
name  of  the  lunatic  and  there  was  no  occasion  for  the 
amendment.  It  is  an  action  at  law  to  recover  real  estate. 
The  complaint  contains  only  allegations  proper  in  an  action 
of  ejectment.  It  does  not  ask  to  have  the  deed  from  the 
alleged  lunatic  to  the  defendant  set  aside  or  canceled; 
indeed,  the  complaint  contains  no  allusion  to  the  deed  and 
prays  for  no  relief  in  respect  to  it. 

Neither  the  complaint  or  answer  contains  any  allusion 
to  the  fact  proved  upon  the  trial,  that  the  plaintiff  is  a 
lunatic  and  had  been  so  adjudged,  and  that  a  committee 
had  been  duly  appointed  and  was,  at  the  time  of  the  com- 
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mencement  of  the  action,  the  service  of  the  answer  and 
the  trial  of  the  action,  exercising  his  functions  and  duties 
as  such  committee.  All  the  allegations  of  the  answer 
save  one  relate  to  the  legal  title  to  the  premises,  and  the 
-exceptional  one  is  that  plaintiff  has  no  capacity  to  sue  or 
maintain  this  action,  but  no  fact  is  alleged  or  reason  set 
forth  why  the  plaintiff  may  not  sue  or  maintain  this 
action. 

The  allegations  of  fact  in  the  pleadings,  therefore,  pre- 
sent the  simple  question  of  the  legal  title,  and  is  an  action 
at  law. 

I  think  the  authorities  are  uniform  almost  down  to  the 
passage  of  the  act  of  1845,  chapter  112 ;  the  act  of  1874, 
chapter  446,  title  2,  section  5,  and  sections  111-113  of  the 
Code  of  Procedure,  and  section  2340  of  the  Code  of  Civil 
Procedure,  that  an  action  at  law,  especially  the  action  of 
ejectment,  must  be  brought  in  the  name  of  the  lunatic 
(Patin  V.  Schoonmaker,  24  IIu7i,  85'',  Tone  v.  Schermer- 
horn,  1  Jlill,  97;  Burnett -y.  Bookstaver,  \0  Hun,  481). 

The  reason  of  these  decisions  is  that  the  legal  interest 
in  the  subject  of  the  action  was  in  the  lunatic  and  not  in 
his  committee. 

It  is  quite  clear  to  my  mind  that  there  is  nothing  in 
the  language  of  the  act  of  1854,  and  certainly  not  in  the 
act  of  1874,  changing  this  rule,  or  in  the  least  degree 
the  reason  of  the  rule.  The  subject  of  the  action  speci- 
fied in  the  act  of  1854  is :  "'any  debt,  claim  or  demand 
transferred  to  them,"  the  committee. 

The  decision  above  referred  to  in  10  Ilun,  was  made 
in  1877,  long  subsequent  to  the  acts  of  1854  and  1874, 
and  the  enactment  of  sections  111-113  of  the  Code  of 
Procedure.  Indeed,  it  was  said  by  the  chancellor  in 
Oorham  v.  Gorham,  3  Barb.  CL  34,  cited  by  defendant's 
counsel :  "  The  question  whether  a  suit  can  be  com- 
menced in  the  name  of  the  committee  of  a  lunatic  for 
the  recovery  of  real  estate  or  to  establish  the  title  to  the 
same,  or  whether  a  suit  in  partition  can  be  instituted  in 
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the  name  of  such  committee  without  joining  the  lunatic 
as  a  party,  is  wholly  unaffected  by  the  act  of  1845,  author- 
izing committees  to  sue  in  their  ovm  names."  The  tenor 
of  this  case  is  that  in  a  certain  class  of  equity  actions, 
the  lunatic  should  be  joined  with  his  committee  in  this 
wise :  "  That  the  suit  should  be  brought  in  the  name  of 
the  lunatic  stating  that  he  sues  by  the  committee  of  his 
estate,  naming  them." 

It  follows  from  these  authorities  that  in  an  action  at 
law  to  recover  property,  simply,  the  lunatic  must  sue  in 
his  own  name ;  and  in  equity  actions  the  lunatic  should 
be  named  as  the  party  suing  by  his  committee,  excei)t 
where  the  subject  of  action  is  any  debt,  claim  or  demand, 
transferred  to  them  as  provided  by  the  act  of  1 845 ;  and 
in  resgect  to  the  matters  the  committee  may  sue  in  their 
own  names.  The  defendant's  contention  must,  therefore, 
rest  wholly  upon  section  2340  of  the  Code  of  Civil  Pro- 
cedure. That  section  is  as  follows:  "A  committee  of 
the  property  appointed  as  prescribed  in  this  title,  may 
maintain  in  his  own  name,  adding  his  official  title,  any 
action  or  special  proceeding  which  the  Derson  with  respect 
to  whom  he  is  appointed  might  have  maintained,  if  the 
appointment  had  not  been  made."  And  in  this  section,  in 
order  to  effectually  sustain  the  contention  of  the  defend- 
ants, the  word  "  may "  must  be  construed  "  must "  or 
"  shall."  That  construction  would  not  be  the  ordinary 
meaning  of  the  word  "  may  ";  its  ordinary  signification  is 
permissory  and  not  mandatory  (Perkins  v.  Butler,  42  How, 
Pr.  102). 

In  construing  the  statutes,  the  courts  are  to  presume 
the  legislature  used  words  in  their  ordinary  signification, 
and  that  signification  will  be  imputed  to  the  words  m 
sustaining  the  intention  of  the  legislature  (Groesbeck  -y. 
Dunscomb,  41  How.  Pr.  302). 

The  word  "may"  has  been  held  to  mean  "shall"  in  a 
statute  directing  the  doing  of  things  for  the  sake  of 
justice  or  the  public  good  (People  ex  rel.  Supervisors,  etc.. 


CIYIL  PROCEDURE  REPORTS.  375 


Skinner??.  Tibbitts. 


51  N.  T.  401,  406).  The  subject  of  this  action  nor  the 
controversy  in  relation  to  it  in  no  wise  concerns  public 
justice  or  the  public  good.  It  is  simply  a  dispute  about 
the  rights  of  two  individuals,  one  of  whom  is  claimed  to 
be  a  lunatic,  to  a  farm  of  lands.  In  ascertaining  the 
meaning  and  intent  of  a  statute,  where  the  lantruasre  is 
doubtful,  the  court  should  resort  to  the  situation  of  the 
subject  matter  of  the  statute  when  it  was  passed  (People 
V.  Schoonmaker,  63  Barh.  44). 

'We  have  seen  that  for  a  century,  more  or  less,  before 
this  statute  was  formed,  an  action  at  law  must  be  brought 
in  the  name  of  the  lunatic,  and  that  it  so  remained,  not- 
withstanding the  various  laws  passed  upon  the  subject  of 
actions,  parties  to  actions,  and  proceedings  in  actions,  in- 
cluding the  provisions  of  the  Code  of  Procedure  upon 
those  subjects  until  the  year  1846. 

In  that  year,  the  legislature  passed  an  act  entitled 
"An  act  in  relation  to  the  powers  of  receivers  and  com- 
mittees of  lunatics  and  habitual  drunkards  permitting 
them  to  sue  in  their  own  names  for  any  debt,  claim  or 
demand  transferred  to  them."  The  theory  of  this  legis- 
lation is  no  doubt  based  upon  the  doctrine  that  the  money 
and  choses  in  action  of  the  parties  for  whom  the  receiver 
and  committee  were  appointed  were  brought  into  court  to 
be  connected  by  the  court  through  its  officer,  the  receiver 
and  committee. 

Then  followed  the  statute  of  1874  entitled,  "An  act 
to  revise  and  consolidate  statutes  relating  to  the  care  and 
custody  of  the  insane  and  the  management  of  the 
asylums  and  the  duties  of  the  state  commissioners.  This 
statute  simply  re-enacts  the  statute  of  1845  in  terms.  It 
would  hardly  be  presumed  that  the  legislature  intended 
tinder  the  titles  of  these  statutes  and  the  purposes  of 
them,  to  change  the  pleadings  and  parties  to  actions,  or 
to  divest  the  owner  of  his  title  to  said  estate  and  invest 
the  same  in  the  court  or  in  its  officers.  Now  these  two 
statutes  are  the  sotirce  or  the  seed  from  which  it  is 
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claimed  the  codifiers  derived  section  2340.  That  is 
undoubtedly  so,  but  not  the  interpretation  which  is 
sought  to  be 'given  it. 

It  seems  to  me,  considering  the  language  employed, 
the  state  of  law  upon  this  subject  when  section  2340  was 
was  adopted,  and  its  genesis,  that  section  2340  was  intended 
to  apply  to  the  certain  subjects  only — viz  :  debts,  claims 
and  demands  and  not  at  all  to  the  subject  of  real  estate, 
— over  which  it  has  been  held  (in  the  cases  hereinbefore 
referred  to)  the  courts  have  no  power  except  to  order  a 
sale  to  pay  debts ;  and  in  that  case  the  deed  has  to  be  in 
the  name  of  the  lunatic,  and  signed  and  sealed  in  his 
name  by  the  committee  (Matter  of  Krott,  11  ]}r.Y.  52). 

My  conclusion  is,  that  the  motion  for  a  non-suit  was 
properly  denied ;  what  should  be  done  in  respect  to  the 
amendment,  or  what  course  the  plaintiff  may  deem  advis- 
able is  not  properly  before  me  upon  this  motion  made 
by  defendant. 

Should  the  verdict  of  the  jury  be  set  aside  as  against 
the  weight  of  evidence,  of  course,  there  is  not  and  cannot 
be  a  definite  rule  to  be  applied  to  the  determination  of 
motions  upon  this  ground,  but  each  case  must  depend 
upon  its  own  characteristics  and  circumstances  (Kelly  v. 
Erazier,  27  Hun,  314;  Barrett  v.  Third  Avenne  R.  R.  Co., 
628). 

This  being  an  action  of  ejectment,  the  defendant  is 
entitled  to  a  new  trial  upon  the  payment  of  costs.  The 
ordinary  terms  of  granting  a  new  trial  upon  the  ground 
that  the  verdict  is  contrary  to  the  evidence  is  the  pay- 
ment of  the  costs.  The  defendant  will  probably  have  a 
new  trial  if  he  chooses  to.  It  is  hardly  worth  while  for 
me  to  analyze  and  weigh  the  evidence  of  the  various 
witnesses  in  this  case,  Avhich  I  ought  to  do  before  defi- 
nitely passing  upon  that  question.  If  such  motions  are 
to  be  disposed  of  by  the  impression  produced  upon  the 
mind  of  the  court  by  the  evidence  at  the  trial,  or  from 
the  court's  recollection  of  the  evidence,  I  think  I  was 
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then  and  am  now  prepared  to  dispose  of  this  motion ;  but 
such,  I  apprehend,  is  not  the  rule.     It  is  better  and  easier 
for  the  defendant  to  take  his  new  trial  under  the  statute. 
Motion  denied,  with  $10  costs. 


FROST  V.  KOPP. 
City  Coijet  of  New  York,  Special  Term,  December,  1887. 

§  2919. 

Abatement  of  action — Replevy  in  district  court — Liability  of  sureties  in 

undertaking. 

An  action  abates  when  it  is  defeated  or  fails  and  the  legal  power  to 
continue  it  has  terminated. 

All  jurisdiction  of  a  district  court  over  an  action  commenced  therein 
terminates  on  the  failure  of  the  justice  to  decide  the  case  within 
eight  days  after  it  was  finally  submitted  to  him  for  decision,  and  in 
that  case  it  abates  within  the  legal  meaniug  of  that  term  as 
employed  in  an  undertaking  giren  to  replevy  a  chattel. 

The  sureties  in  an  undertaking  given  to  replevy  a  chattel  in  an  action 
brought  in  a  district  court  in  the  city  of  New  York  are  liable 
thereon  where  the  action  abates  by  reason  of  the  failure  of  the 
justice  to  decide  the  case  within  the  statutory  time.  They  are  sup- 
posed to  have  contracted  with  reference  to  this  contingency. 

The  presumption  that  the  justice  would  do  his  duty  is  to  be  overcome, 
like  in  any  other  presumption  by  proof  to  the  contrary  to  that 
effect. 

The  ad  damnum  clause  of  a  complaint  if  not  open  to  a  demurrer. 

(Decided  December  8,  1887). 

Demurrer  to  complaint. 

This  action  was  brought  to  recover  upon  an  under- 
taking, given  by  the  defendants  as  sureties  upon  the 
replevying  of  a  piano  in  an  action  of  claim  and  delivery 
brought  by  the  defendant  Pauline  Kopp  against  the  pres- 
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ent  plaintiff  in  an  action  in  the  district  court  in  the  city 
of  New  York ;  that  action  was  brought  to  recover  the 
said  piano,  which  was  valued  at  $200,  and  the  plaintiff,  to 
secure  possession  thereof,  gave  their  undertaking  in  which 
the  defendants  jointly  and  severally  undertake,  pursuant 
to  the  statute  in  such  case  made  and  provided  for  the 
prosecution  of  the  action,  in  the  sum  of  four  hundred 
dollars,  for  the  return  of  said  chattel  to  the  defendant,  if 
possession  thereof  is  adjudged  to  him,  or  if  the  action 
abates  or  is  discontinued  before  the  chattel  is  returned  to 
the  defendant,  and  for  the  payment  to  the  defendant  of 
any  sum  whiqh  the  judgment  awards  to  him  against  the 
plaintiff." 

Under  the  order  made  upon  the  giving  of  this  under- 
taking, the  piano  claimed  was  seized  by  the  city  marshal 
and  delivered  to  the  plaintiff  in  that  action,  the  defend- 
ant herein,  Pauline  Kopp;  that  action  was  thereafter 
tried  before  a  justice  of  the  district  court  in  the  city  of 
New  York,  who  reserved  his  decision  and  failed  to  render 
it  within  the  eight  days  fixed  by  the  statute  for  the  so 
doing ;  thereafter,  the  defendant  in  the  district  court 
action  brought  this  action  and  the  complaint  was  de- 
murred to  by  the  defendants  herein  on  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

Joseph  Steiner,  for  defendant  and  demurrer. 

H.  A.  Brann,  for  plaintiff,  opposed. 

McAdam,  Ch.  J. — An  action  abates  when  it  is  de- 
feated or  fails  and  the  legal  power  to  continue  it  has  ter- 
minated. All  jurisdiction  over  the  district  court  action 
terminated  on  the  failure  of  the  justice  to  decide  the 
cause  within  eight  days  after  it  was  finally  submitted  to 
him  for  decision  (Consol.  Act  of  1882,  §  1384;  4  Ben.  72; 
4  E.  D.  Smith,  279 ;  1  Hilt  300 ;  1  Daly,  485 ;  4  Abh.  J^. 
C.  187).    The  action  failed,  and  the  power  to  continue  it 
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terminated.  The  plaintiff  did  not  succeed  in  obtaining  a. 
recovery,  and  in  this  sense  she  was  defeated  in  the  purpose 
of  her  action.  The  action,  therefore,  abated  within  the 
legal  sense  of  that  term  as  employed  in  the  undertaking. 
The  question  is  not  new.  It  came  before  this  court  in 
Tone  V.  Hetherington  {Daily  Meg.  October  7,  1881),  and 
such  was  the  interpretation  then  applied  to  similar  cir- 
cumstances. It  was  presented  in  the  city  court  of  Brook- 
lyn before  Judge  Eeynolds,  in  Bartsel  v.  Evarts.  Judg- 
ment was  directed  against  the  sureties  for  the  value  of 
the  property.  The  sureties  paid  the  judgment,  and  there- 
after sued  the  justice  to  recover  back  the  moneys  they 
were  obliged  to  pay  by  reason  of  his  failure  to  decide  the 
action  pending  before  him  within  the  statutory  time.  The 
court  of  appeals  held  that  the  action  against  the  justice 
was  not  maintainable  (Evarts  v.  Kiehl,  102  If.  Y.  296). 

The  defendants,  however,  are  clearly  liable.  They  are 
chargeable  with  a  knowledge  of  the  law,  and  presumably 
knew  that  if  the  justice  failed  to  decide  the  case  within 
the  statutory  time  the  action  would  abate,  and  they  are 
supposed  to  have  contracted  with  reference  to  this  con- 
tingency. The  liability  is  one  which  the  nature  of  the 
case  made  possible,  and  this,  being  known  to  the  sureties, 
was  fairly  within  their  contemplation  when  they  exe- 
cuted the  undertaking  now  sued  upon.  It  may  be  argued 
that  the  justice  being  a  public  officer,  the  sureties  had 
the  right  to  assume  that  he  would  perform  his  judicial 
duty.  They  had.  But  as  this  is  a  mere  inference,  it  may, 
like  any  other  presumption,  be  overcome  by  proving  the 
contrary  to  be  the  fact.  The  complaint  alleges,  that  the 
defendant,  by  demurring,  admits  that  this  duty  was 
neglected  in  the  present  instance.  The  presumption  is 
thereby  effectually  overthrown. 

The  $400  claimed  is  the  penalty  of  the  undertaking. 
The  damages  recoverable  are  limited  to  $200,  the  value  of 
the  property  as  stated  in  the  undertaking.  As  the  ad 
dommum  clause  of  Mie  complaint  is  not  open  to  demurrer 
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(5  Sandf.  640 ;  15  B^ow.  Pt.  314),  it  follows  that  the 
plaintiff  is  entitled  to  judgment  on  the  demurrer,  but  the 
amount  thereof  will  be  limited  to  $200.  Judgment 
accordinglj. 


"WEILER,  Respondent,  v.  KEMBAGH,  Appellant. 

Supreme    Goubt,    First    Depabtment,    Genebal    Term, 
Januaby,  1888. 

§§1535,1536,1638,1686. 

ActUm  to  determine  claim  to  real  property — when  cannot  be  maintained 
against  infant — construction  of  statute. 

An  action  by  one  in  possession  of  real  property  to  compel  the  determi- 
nation of  a  claim  thereto  adrerse  to  him,  cannot  be  brought  or 
maintained  against  an  infant. 

Section  1686  of  the  Code  of  C^vil  Procedure,  construed,  and  held  not 
to  remove  the  limitation  contained  in  section  1636,  prohibiting  the 
bringing  of  an  action  to  determine  a  claim  to  real  property  against 
an  infant. 

In  the  interpretation  of  statutes;  the  great  principle  which  is  to  control 
is  the  intention  of  the  legislature  in  passing  the  same,  which  inten- 
tion is  to  be  ascertained  from  the  cause  or  necessity  of  making  the 
statute,  as  well  as  from  other  circumstances,  consequently  a  lit- 
eral interpretation  is  not  always  to  be  adhered  to  ;  and  where  the 
cage  is  brought  with  the  intention  of  the  makers  of  the  statute  it  is 
within  the  statute,  although  upon  a  technical  interpretation  it  is 
not  within  its  letter.  A  reasonable  construction  should  be  adopted 
in  all  cases  where  there  is  no  doubt  or  uncertainty  in  regard  to  the 
intention  of  the  law-makers. 

{Decided  January,  1888.) 

Appeal  from  an  interlocutory  judgment  overruling  a 
demurrer  interposed  by  the  defendant  (an  infant). 
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The  material  facts  appear  in  the  opinion. 

Z.  C.  Waehner  {Lawrence  d;  Waehner,  attorneys),  for 
defendant-appellant. 

The  bringing  of  an  action  to  determine  claims  to  real 
property  was  authorized  by  the  Code  of  Procedure  in 
force  at  the  time  the  Code  of  Civil  Procedure  went  into 
operation.  Code  Pro.  §  449.  .  .  .  This  provision  simply 
permitted  the  bringing  of  an  action  instead  of  following 
the  course  of  procedure  laid  down  in  the  statute.  The 
revised  statutes  at  the  time  contained  directions  for 
bringing  such  proceedings  by  the  service  of  a  notice,  and 
section  3  of  title  2  of  chapter  5  of  part  3  of  the  Revised 
Statutes  (2  Mm.  321,  322)  provided:  "Section  3.  Such 
notice  can  be  directed  to  and  served  only  upon  a  person 
being  at  the  time  of  fuU  age  and  not  insane  or  imprsioned 
on  any  criminal  charge  or  conviction,  and  it  shall  be 
served  by  delivering  a  copy  thereof  personally  to  the 
individual  to  whom  it  is  directed."  The  bringing  of  such 
a  proceeding  against  an  infant  was,  therefore,  prohibited 
by  the  revised  statutes  before  and  during  the  time  the 
Code  of  Procedure  was  in  force.  The  provisions  of  the 
Code  and  revised  statutes  are  embodied  in  the  Code  of 
Civil  Procedure,  chapters  14  to  21  inclusive,  which  took 
effect  September  1,  1880.  Code  Civ.  Pro.  §  3356.  Title 
1  of  chapter  14  deals  with  "  actions  relating  to  real  prop- 
erty." Article  5  of  that  title  refers  to  an  action  to  com- 
pel the  determination  of  claims  to  real  property,  and 
section  1638  of  that  article  explicitly  forbids  the  bringing 
of  such  an  action  as  this  against  an  infant  ...  It  may 
be  urged  that  section  1686  of  the  Code  of  Civil  Procedure 
allows  such  an  action.  .  .  .  The  Code  prescribes  (§  3355) : 
"  For  the  purpose  of  determining  the  effect  of  the  differ- 
ent provisions  of  this  act  with  respect  to  each  other,  they 
are  deemed  to  have  been  enacted  simultaneously."  (a) 
It  cannot  be  urged,  therefore,  that  section  1686  derives 
any  force  as  annulling  or  limiting  section  1638  from  any 
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consideration  of  its  being  a  subsequent  enactment,  (b) 
The  two  sections  are  portions  of  one  act,  and  went  into 
effect  simultaneously,  as  expressly  declared  by  the  legis- 
lature, and  they  are  subject  to  the  laws  of  interpretation 
that  are  customarily  applied  to  conflicting  wordings  of 
different  parts  of  the  same  act,  and  consequently  the  fol- 
lowing rules  of  interpretation  would  apply.  "  The  court 
is  to  give  effect  to  every  clause,  section  and  word,  if  an 
effect  can  be  given  to  it."  "  As  the  construction  is  to  be 
made  upon  the  entire  instrument,  Avhole  wiU  or  complete 
statute,  and  not  upon  disjointed  parts  of  it,  consequently 
aU  its  parts  are  to  be  compared,  considered  and  construed 
with  reference  to  each  other."  Potter's  Dwarris  on  Stair 
^tss,  194,  197,  202,  ed.  1871.  ]S"ow,  adopting  this  rule, 
and  applying  it  to  sections  1638  and  1686  of  the  Code,  it 
is  submitted  that  the  court  must  give  effect  to  both  sec- 
tions if  it  can  be  done  reasonably ;  and  it  can  be  done  by 
construing  section  1686  so  as  to  make  it  in  effect  read : 
"  Any  action  specified  in  this  title  may  be  maintained  by 
an  infant  in  his  own  name  and  against  an  infant  in  his 
own  name,  excepting  an  action  to  determine  claims  to 
real  property  which  can  be  maintained  by,  but  not 
against,  an  infant  in  his  own  name,  as  hereinbefore  de- 
clared in  sections  1638,  etc." 

The  intention  of  the  legislature  is  to  be  sought  out  and 
given  expression  to,  in  the  interpretation  of  statutes.  It 
will  be  noted  that  section  1638  is  full  and  explicit,  in  par- 
ticular words  and  at  large,  while  section  1686  is  general, 
and  has  reference  in  broad  terms  to  all  actions  affecting 
real  property.  "  In  construing  acts  of  Parliament,  judges 
are  to  look  at  tke  language  of  the  whole  act,  and  if  they 
find  in  any  particular  clause  an  expression  not  so  large 
and  extensive  as  expressions  used  in  other  parts  the  real 
intention  of  the  legislature,  it  is  then  their  duty  to  give 
effect  to  the  large  expressions.  Hence,  general  words 
may  be  restrained ;  hence  clauses  may  be  controlled  by 
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clauses."  Potter's  Dwarris  on  Statutes,  194,  and  authori- 
ties cited. 

There  is  no  doubt  that  where  the  wording  of  a  statute 
is  of  uncertain  import  the  intention  of  the  law-giver  must 
be  looked  for.  In  the  light  of  this  rule,  there  cannot  be  a 
doubt  that  the  legislature  did  not  intend  to  alter  the 
settled  policy  of  the  law  upon  this  subject  by  the  enact- 
ment of  section  1686,  especially  when  it  simultaneously 
re-enacted  and  re-declared  that  policy  in  section  1638. 

As  to  the  opinion  of  the  learned  justice  in  that  portion 
of  the  decision  where  he  says  :  "  As  both  sections  1638 
and  1686  are  contained  in  chapter  11  of  the  Code,  they 
would,  under  section  3355,  be  deemed  to  have  been  enacted 
simultaneously,  and  unless  the  ordinary  rules  of  construc- 
tion can  be  applied  to  them,  the  result  must  be  that  they 
would  neutralize  each  other,  there  apparantly  being  no 
provision  of  the  Code  to  meet  a  case  where  two  sections 
are  inconsistent  and  in  conflict  with  each  other."  It  is 
submitted  that  the  dictum  that  "  the  result  must  be  that 
they  (meaning  the  two  sections  of  the  act)  would  neutral- 
ize each  other,"  is  opposed  to  the  established  rule  of  inter- 
pretation in  such  case,  which  is,  in  general  words,  that  the 
court  will  not  favor  the  repeal  of  statutes  by  implication, 
even  when  it  is  a  question  of  an  earlier  and  a  later  enact- 
ment   V. ,  9  Barb.  260.     And  when  both  the 

latter  and  former  statute  can  stand  together  both  will 
stand,  unless  the  former  is  repealed  or  the  legislative 
intent  to  repeal  it  is  very  manifest.  Again :  "  The  object 
of  all  rules  of  construction  being  to  ascertain  the  meaning 
of  the  language  used,  and  it  being  unreasonable  to  impute 
to  the  legislature  inconsistent  intents  upon  the  same 
general  subject  matter,  what  it  has  clearly  said  in  one 
part  must  be  the  best  evidence  of  what  it  has  intended  to 
say  in  another."  Potter's  Dwarris  on  Statutes,  197. 
]Srow,  what  has  the  legislature  clearly  said  in  one  part  of 
this  statute  ?  It  has  expressly  prohibited  the  commence- 
ment of  this  action,  and  therefore  the  subsequent  section 
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of  the  same  act,  being  general  in  its  character,  cannot  con- 
trol. On  the  contrary,  ^vivnin  the  rule  above  cited,  the 
best  evidence  of  Avhat  the  legislature  intended  must  be 
found  in  the  former  section.  People  ex  rel.  Kingsland  v. 
Palmer,  52  N.  T.  83 ;  Hawkins  v.  Mayor,  etc.,  64  Id.  188. 
And  further,  the  appellant  submits  that  the  fact  that  the 
portions  of  the  revised  statutes  and  the  scattered  acts  from 
1848  to  1864,  relating  to  the  action  to  detennine  claims  to 
real  property  have  been  repealed,  should  have  no  weight 
against  the  defendant's  position ;  for  the  truth  is  that  those 
provisions  of  law  were  repealed  to  make  the  way  clear 
for  the  Code  of  Civil  Procedure,  and  in  the  Code  of 
Civil  Procedure,  the  entire  subject  of  actions  to  deter- 
mine claims  to  real  property  was  revised,  and  the  former 
laws  on  the  subject  Avere  re-enacted  in  a  fuller  and  more 
elaborate  form,  and  the  whole  procedure  of  these  actions 
was  defined  and  regulated  from  their  commencement  to 
final  judgment  with  great  particularity.  And  the  bring- 
ing of  this  action  against  the  persons  laboring  under  the 
disabilities  of  infancy,  etc.,  etc.,  was  again  forbidden  in 
express  terms  more  fully  than  in  the  revised  statutes. 
All  these  provisions  are  contained  in  one  article  consecu- 
tively. In  that  article  is  found  again  a  reference  to  the 
disabilities  named  in  section  1638,  viz.,  in  section  1647: 
"  A  person  claiming  as  owner  an  estate  in  fee  for  life  or 
for  years  in  real  property  may  maintain  an  action  against 
a  woman  who  claims  to  have  a  right  of  dower  in  the 
whole  or  a  part  of  the  property  to  compel  the  deter- 
mination of  her  claim  ;  unless  she  is  under  one  of  the  dis- 
abilities specified  in  section  1638  of  this  act.  But  such  an 
action  cannot  be  commenced  until  the  expiration  of  four 
months  after  the  death  of  the  defendant's  husband."  So 
that  once  again  after  section  1638  the  legislature  declares 
its  intention  to  prevent  the  bringing  of  this  action  against 
those  persons  falling  under  the  disabilities  mentioned  in 
section  1638.  Does  it  not  appear  most  conclusively  that 
that  intention  was  an  energetic  one,  and  that  it  was  ad- 
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hered  to  and  enforced  carefully  and  systematically  ?  Is 
it  reasonable  to  hold  that  the  clear  meaning  of  these  two 
sections,  1638  and  1647,  should  be  repealed  by  implica- 
tion (merely  by  implication)  by  section  1686,  which  bears 
every  mark  of  having  been  hastily  and  carelessly  drawn  ? 
The  statement,  in  the  opinion  of  the  learned  justice,  that 
it  is  apparent  that  the  legislature  intended  by  section  1686 
to  nullify  and  render  meaningless,  two  sections,  1638  and 
1647,  which,  in  themselves,  embody  the  old  law  of  this 
State,  it  is  respectfully  urged,  is  not  well  grounded. 

John  D.  Townsend,  for  plaintiff-respondent. 

The  court  has  jurisdiction  of  the  person  of  the  defend- 
ant. Although,  by  Code  Civ.  Pro.  §  1638,  an  infant  is 
excepted  from  those  against  whom  an  action  of  this  kind 
may  be  brought,  yet  such  section  is  amended,  as  it  were, 
by  section  1686,  which  provides  that  such  an  action  may 
be  maintained  by  or  against  an  infant  in  his  own  name. 
The  provision  contained  in  section  1638,  that  an  infant 
could  not  be  sued  in  such  an  action  as  this,  existed  before 
the  Code  of  Civil  Procedure  passed  the  legislature  in  1880, 
while  the  provision  in  section  1686  was  never  a  law  be- 
fore, and  first  appeared  when  chapter  1  of  the  Code  was 
enacted  in  1880,  and  has  been  marked  "new"  by  the  an- 
notators  of  the  Code  ever  since.  Although  it  is  provided 
that  for  the  purpose  of  determining  the  effect  of  the 
different  provisions  of  the  Code  with  respect  to  each 
other,  they  are  deemed  to  have  been  enacted  simul- 
taneously (section  3355),  yet,  in  a  question  of  this  kin(|, 
it  cannot  be  ignored  that  section  1686,  as  against  section 
1638,  expresses  a  later  intention  of  the  legislature. 
Where  the  provisions  of  two  statutes  are  manifestly  repug- 
nant, the  earlier  enactment  will  be  modified  or  repealed 
by  the  later  one.  Thomson  v.  Thomson,  55  How.  Pr.  494. 
Passing  a  law  inconsistent  Avith  some  provision  of  a  pre- 
existing statute  is  an  implied  repeal  of  the  first  so  far  as 
those  provisions  are  incompatible  with  each  other.  Bur- 
Vol.  XIII.— 20. 
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dick  V.  Phillips,  17  Weekly  Dig.  440.  In  construing  a 
statute,  effect  must  be  given,  if  practicable,  to  all  the  lan- 
guage employed,  and  inconsistent  expressions  are  to  be 
harmonized,  if  possible,  to  reach  the  real  intent  of  the 
legislature  {Exp.  New  York  &  Brooklyn  Bridge,  72  N. 
Y.  527).  Section  1686  makes  applicable  the  provisions  in 
chapter  5,  which  are  contained  in  article  fourth  of  its 
second  title,  and  it.  is  apparent  from  these  provisions,  es- 
pecially section  468,  that  it  was  the  intention  of  the  legis- 
lature that  neither  the  rights  of  an  infant  nor  the  rights 
of  any  other  person  were  to  be  jeopardized  on  account  of 
infancy. 

Yan  Beunt,  p.  J. — The  defendant  in  this  action  is  an 
infant.  The  suit  is  brought  to  compel  the  determination 
of  a  claim  to  real  property,  and  it  is  claimed  on  the  part 
of  the  defendant  that  the  bringing  of  such  an  action 
against  an  infant  is  prohibited  by  section  1638  of  the 
Code,  which  reads  as  follows  : 

"  Section  1638.  Where  a  person  has  been,  or  he,  or 
those  whose  estate  he  has,  have  been  for  three  years  in 
the  actual  possession  of  real  property  claiming  it  in  fee 
or  for  life  or  for  a  term  of  years  not  less  than  ten,  he 
may  maintain  an  action  against  any  other  person  except 
a  person  who  is,  when  the  action  is  commenced,  an  in- 
fant, an  idiot,  a  lunatic,  an  habitual  drunkard  or  impris- 
oned on  a  criminal  charge  or  an  execution  upon  convic- 
tion of  a  criminal  offense,  to  compel  the  determination  of 
any  claim  adverse  to  that  of  the  plaintiff  which  the  de- 
fendant makes  to  any  estate  in  that  property  in  fee  or 
for  life  or  for  a  term  of  years  not  less  than  ten  in  posses- 
sion, reversion  or  remainder.  But  this  section  does  not 
apply  to  a  claim  for  dower." 

This  section  is  an  attempted  codification  with  interpo- 
lations of  the  provisions  of  the  Revised  Statutes  upon  this 
subject,  and  contains  a  clear  and  emphatic  provision 
that  actions   of  this  nature  shall  not   be  commenced 
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against  an  infant.  That  was  the  effect  of  the  provisions 
of  the  Eevised  Statutes  upon  the  same  subject ;  but  the 
modifier,  in  attempting  to  improve  upon  these  plain  regu- 
lations, has  introduced  a  section  of  the  Code  which  ap- 
pears to  be  in  direct  conflict  with  the  provision  referred 
to,  so  far  as  infants  are  concerned. 

Section  1686,  which  occurs  in  the  same  title  of  the 
•Code  as  1638,  reads  as  follows: 

"  Any  action  specified  in  this  title  may  be  maintained 
by  or  against  an  infant  in  his  own  name ;  and  article 
fourth  of  title  second  of  chapter  5  of  this  act  applies  to 
such  an  action,  except  as  otherwise  prescribed  in  sections 
1535  and  1536  of  this  act." 

The  language  of  this  section  thus  apparently  permits 
"that  which  in  section  1638  is  expressly  prohibited.  There 
T3eing  this  apparently  conflicting  legislation  upon  the 
same  subject  in  the  same  statute,  it  is  necessary  to  ascer- 
tain, if  possible,  what  the  legislative  intention  was.  It  is 
ivell  settled  that  "in  the  interpretation  of  statutes  the 
^reat  principle  which  is  to  control  is  the  intention  of  the 
Legislature  in  passing  the  same,  which  intention  is  to  be 
ascertained  from  the  cause  or  necessity  of  making  the 
statute,  as  well  as  other  circumstances.  A  strict  and 
literal  interpretation  is  not  always  to  be  adhered  to,  and 
where  the  case  is  brought  within  the  intention  of  the 
makers  of  the  statute  it  is  within  the  statute,  although  by 
a  technical  interpretation  it  is  not  within  its  letter.  It  is 
the  spirit  and  purpose  of  the  statute  which  have  to  be 
regarded  in  its  interpretation,  and  if  these  find  fair  ex- 
pression in  the  statute  it  should  be  so  construed  as  to 
carry  out  the  legislative  intent,  even  though  such  con- 
struction is  contrary  to  the  literal  meaning  of  some  pro- 
Visions  of  the  statute.  A  reasonable  construction  should 
be  adopted  in  all  cases  where  there  is  a  doubt  or  uncer- 
tainty in  regard  to  the  intention  of  the  law-makers" 
(People  V.  Lacombe,  99  JV.  Y.  49,  and  cases  there  cited). 

"  The  object  of  all  rules  of  construction  being  to  as- 
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certain  the  meaning  of  the  language  used,  and  it  being 
unreasonable  to  impute  to  the  Legislature  inconsistent 
intents  upon  the  same  general  subject  matter,  what  it 
has  clearly  said  in  one  part  must  be  the  best  evidence  of 
what  it  is  intended  to  say  in  another  "  {Dwarris,  197). 

It  is  urged  upon  the  part  of  the  respondent  that  sec- 
tion 1636  indicates  a  plain  intent  to  change  the  provision, 
or  the  Revised  Statutes. 

The  Revised  Statutes  prohibit  the  institution  of  these 
proceedings  against  a  person  not  of  full  age  or  insane  or 
imprisoned  on  any  criminal  charge  or  conviction.  By 
the  enactment  of  section  1636  the  Legislature  exhibited  an. 
intention  not  only  not  to  restrict  the  prohibition  contained 
in  the  Revised  Statutes,  but  actually  enlarged  it  by  in- 
cluding within  the  prohibition  idiots,  and  habitual  drunk- 
ards, thus  indicating  an  intention  to  allow  this  class  of 
actions  to  be  commenced  only  in  those  cases  in  which  a. 
party  proceeded  against  was  in  a  condition  to  defend 
herself.  Having  thus  shown  an  intention  to  protect  the 
helpless,  did  the  Legislature  intend  by  section  1686  to- 
remove  that  protection  from  an  infant,  which  it  was  so- 
careful  to  provide  for  in  section  1638,  and  leave  an  infant 
subject  to  assaults  upon  his  property,  while  such  protec- 
tion still  continued  as  to  the  drunkard  and  criminal  ? 

It  seems  to  us  that  the  mere  statement  of  the  propo- 
sition shows  that  such  could  not  have  been  the  legislative 
Intent,  although  the  language  would  seem  to  so  imply. 
No  reason  can  be  assigned  for  protecting  the  drunkard 
and  criminal  who  place  themselves  under  disabilities  be- 
cause of  their  own  acts,  and  leaving  the  infant  helpless 
because  of  no  fault  of  his  own  without  any  shield  what- 
ever. It  is  evident  that  in  preparing  section  1636,  the 
codifier  forgot  the  prohibitions  inserted  in  section  1638, 
which  prohibitions  did  not  inadvertently  creep  in  by 
reason  of  their  previous  existence  in  the  Revised  Statutes,. 
because,  as  we  have  seen,  the  provisions  of  the  Revised 
Statutes  are  expressly  enlarged  in  the  Code,  and  used 
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the  general  language  "any  action  specified  in  this 
title,"  &c. 

There  being  a  large  number  of  actions  to  which  sec- 
tion 1686  applies  other  than  those  mentioned  in  section 
1636,  it  is  evident  that  there  was  no  intention  to  remove 
any  person  from  the  protection  thrown  around  him  by 
the  Revised  Statutes,  but  rather  to  extend  the  prohibition 
to  classes  of  persons  incapable  of  taking  care  of  their  own 
interests. 

Certainly  this  conclusion  is  more  in  harmony  with  the 
rules  of  construction  than  to  hold  that  in  one  part  of  the 
statute  the  Legislature  deliberately  enacted  one  thing, 
and  then,  in  a  subsequent  part  of  the  same  statute,  revoked 
the  previous  enactment  without  any  apparent  reason  for 
so  doing. 

We  are  of  the  opinion,  therefore,  that  the  judgment 
appealed  from  should  be  reversed,  and  that  the  defendant 
should  have  judgment  upon  her  demurrer,  with  costs  of 
this  appeal  and  costs  of  the  demurrer  in  the  court  below. 


FERRIS,  Appellant,  v.  PLUMMER,  Respondent. 

Supreme   Coukt,   Second  Department,   General  Term, 
December,   1887. 

§§  435,  1670,  1671. 

Jjis  pendens^Siibstituted  service  equivalent  to  personal  sertncefor  the  purpose 
of  supporting  * 

Substituted  service  of  the  summons  in  an  action  is  equivalent  to  personal 
service  within  the  spirit  of  section  1670  of  the  Code  of  Civil  Pro- 
cedure,— providing  that  where  a  notice  of  the  pendency  of  an  action 
is  filed  before  the  services  thereof,  service  must  be  made  by  substi- 

*  See  Clark  v.  Lockard,  ante,  p.  278,  and  cases  cited  in  the  opinion 
there  reported. 


390  CIVIL  PKOCEDURE  REPORTS. 

Ferris  v.  Phimmer. 

tution  or  publication  thereof  within  sixty  days  after  such  filing- 
(Pratt,  J.,  dissenting). 

Where,  in  an  action  to  foreclose  a  mortgage,  a  lis  pendens  was  filed  be- 
fore the  service  of  the  summons,  and  on  the  sixty-first  day  thereafter, 
substituted  service  of  the  simimons  was  made, — Held,  that  such  ser- 
vice was  in  time  ;  that  it  was  equivalent  to  the  personal  service  of 
the  summons  and  rendered  the  filing  of  the  lis  pendens  effectual  a& 
to  subsequent  lienors. 

{Decided  December  13,  1887.) 

Re-argument  of  appeal  by  plaintiJff  from  a  judgment 
of  the  special  term  dismissing  his  complaint. 

This  action  was  brought  to  compel  the  defendant  to 
specifically  perform  a  contract  for  the  exchange  by  the 
defendant  of  certain  real  property  owned  by  him,  for  cer- 
tain other  real  property  to  which  the  plaintiff  acquired 
title  through  a  deed  of  the  sheriff  of  the  county  of  Kings, 
upon  a  sale  made  by  a  sheriff  under  and  pursuant  to  a, 
judgment  of  foreclosure  and  sale  entered  in  an  action  in 
the  supreme  court  of  Kings  county,  brought  by  one 
"William  I.  Preston  against  WiDiam  H.  Algie  to  foreclose 
a  mortgage  for  $5,000  on  said  property,  which  mortgage 
was  dated  October  18,  1884. 

By  the  contract  upon  which  this  action  was  brought 
it  is  provided  that  the  parties  shall  mutually  "  execute, 
acknowledge  and  deliver  each  to  the  other  or  to  their 
assigns,  ...  a  proper  deed  or  deeds  for  the  conveying 
or  assuring  each  to  the  other  in  fee  simple  of  the  prop- 
erty, .  .  .  free  from  all  incumbrances  and  in  name  or 
nature  except  as  afore  mentioned."  The  defendant 
refused  to  perform  the  contract,  for  the  reason  that  the 
plaintiff  did  not  offer  a  good  title  free  from  all  incum- 
brances, etc.,  claiming  a  mortgage,  a  judgment  and 
mechanic's  lien  filed  or  recorded  subsequent  to  the  date 
of  the  filing  of  the  notice  of  lis  pendens  in  the  foreclosure 
action  which  resulted  in  the  sale  at  which  the  plaintiff 
became  the  purchaser,  were  liens  upon  the  property.  The 
lis  pendens  in  said  action  was  filed  on  December  17, 1884. 
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On  February,  11, 1885,  the  plaintiff  in  that  action  obtained 
an  order  from  the  court  directing  that  the  summon^ 
therein  be  served  upon  the  defendant  Algie,  the  mort- 
gagor and  the  sole  defendant  therein,  by  substituted  ser- 
vice and  pursuant  to  the  Code  of  Civil  Procedure,  section 
435  to  437,  and,  on  February,  12,  1885,  said  service  was 
duly  made  as  required  by  said  sections  and  order.  On 
February  16,  1885,  an  affidavit  proving  such  service  was 
duly  filed  in  the  office  of  the  clerk  of  Kings  county.  On 
December  19, 1884,  two  days  after  two  lis  pendens  was  so 
filed,  Algie  executed  a  mortgage  on  the  property  for 
$4,000,  which  was  recorded  December  24, 1884.  On  Jan- 
uary 8,  1885,  a  mechanic's  lien  on  said  property  for 
$1,262.80  was  docketed  against  Algie  as  owner ;  and  on 
February  14,  1885,  notice  of  the  pendency  of  an  action  to 
foreclose  such  lien  was  duly  filed  with  the  complaint,  and 
thereafter  on  August  28,  judgment  of  foreclosure  and  sale 
in  such  action  was  duly  entered,  by  which  the  sheriff  was 
directed  to  expose  the  property  in  question  for  sale,  and 
out  of  the  proceeds  to  satisfy  the  claim  of  the  plaintiff 
therein,  amounting  to  $1,347.20,  and  apply  any  residue 
towards  the  judgment  of  another  mechanic's  lien  amount- 
ing to  $300,  filed  January  16,  1885.  On  March  22,  1885, 
a  judgment  for  $138.93  was  duly  docketed  against  said 
Algie  in  Kings  county. 

Said  mortgage,  mechanic's  lien  and  judgment  remain 
wholly  unsatisfied  and  are  claimed  by  the  defendant  to 
be  liens  upon  the  property  because  of  the  fact  that  service 
of  the  summons  in  the  foreclosure  action  brought  by 
Preston  against  Algie  was  not  made  in  the  manner  pre- 
scribed in  the  Code  of  Civil  Procedure  within  sixty  days 
after  the  filing  of  the  lis  pendens  therein.  No  amend- 
ment was  ever  had  in  the  foreclosure  action  brought  by 
Preston  against  Algie,  and  no  lis  pendens  other  than  the 
one  first  above  mentioned  was  ever  filed  therein.  On 
April  8,  1885,  judgment  of  foreclosure  and  sale  was  en- 
tered in  such  foreclosure  action,  and  on  May  2  the  sheriff's 
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deed   was   executed  to  the  plaintiff,  under    which  he 
claims  title. 

This  action  was  tried  at  special  term  before  Mr.  Jus- 
tice CuLLEN,  who  dismissed  the  complaint.  The  plaintiff 
thereupon  appealed  to  the  general  term,  and  his  appeal 
was  argued  in  September,  1886,  and  the  decision  of  the 
special  term  was  affirmed,  except  that  the  judgment  of 
the  special  term  was  modified  by  striking  out  the  award 
of  costs  made  to  the  defendant.  The  opinion  of  the  gen- 
eral term  on  the  first  argument  is  reported  in  42  Ifun,  at 
page  440.  Subsequently,  a  motion  for  re-argument  was 
made  before  the  general  term,  and,  on  May  9,  1887,  the 
following  decision  was  filed  granting  a  re-argument. 

Pratt,  J. — It  seems  to  be  conceded  upon  the  argu- 
ment of  this  case,  that  the  validity  of  the  title  depended 
upon  the  question  of  service  of  summons,  and  that  was  the 
question  considered  by  the  court.  The  question  whether 
the  subsequent  purchaser  and  mortgage  were  not  bound 
by  the  lis  pendens  and  judgment  was  not  discussed.  It 
seems  to  me  there  is  enough  in  it  to  warrant  the  granting 
of  a  re-argument,  and  I  so  vote. 

JB.  J*".  Tracy,  for  plaintiff-appellant. 

Jasper  W.  Gilbert  and  William  II.  Hamilton  l^Boor- 
dem  (&  Hamilton,  attorneys),  for  defendant-respondent. 

Babnakd,  p.  J. — The  record  in  the  foreclosure  action 
of  Preston  v.  Algie,  shows  a  case  of  complete  jurisdiction 
over  the  parties  for  all  purposes.  The  action  was  com- 
menced on  December  17,  1884,  by  the  filing  of  the  sum- 
mons and  complaint  and  lis  pendens  in  the  office  of  the 
clerk  of  Kings  county,  ^ 

On  February  11,  following,  an  order  for  a  substituted 
service  was  obtained,  and  the  summons  was  served  in  ac- 
cordance therewith.    On  March  2,  1885,  the  defendant 


CIYIL  PROCEDUKE  REPORTS.  393 


Ferris  v.  Plummer. 


appeared  and  answered,  and  the  case  was  tried  upon  its 
merits.  Judgment  of  foreclosure  and  sale  was  directed, 
and  the  sale  was  made  under  it,  at  which  the  plaintiff's 
title  was  acquired.  Subsequent  to  the  filing  of  the  lis 
pendens,  certain  liens  were  put  upon  the  property  mort- 
gaged, and  the  sole  question  is  whether  these  liens  were  cut 
off  by  the  judgment.     It  seems  to  me  plain  that  they  were. 

By  section  1671  of  the  Code  all  such  lienors  are  bound 
by  the  proceedings  subsequent  to  the  filing  of  lis  pendens, 
the  same  as  if  the  lienors  were  parties  to  the  action.  The 
substituted  service  was  made  on  February  16, 1885.  It  was 
the  sixty-first  day  after  the  filing  of  the  notice  of  lis  pen- 
dens.    This  was  in  time  (Gribbon  v.  Freel,  93  iT.  Y.  93). 

Substituted  service  was  equivalent  to  personal  service 
within  the  spirit  of  section  1670  of  the  Code  for  the  pur- 
pose of  supporting  the  lis  pendens.  The  trouble  arises 
only  from  the  fact  that  substituted  service  is  comparative- 
ly a  new  mode  of  service,  and  the  old  sections  were  not 
aU  made  to  conform  to  the  addition.  It  certainly  could 
not  be  within  the  spirit  of  the  law  that  a  service  which  is 
good  as  to  the  parties,  and  when  the  court  has  jurisdiction 
of  the  subject  matter,  should  not  be  good  as  against  sub- 
sequent lienors. 

The  defendant  appeared,  as  has  been  stated,  and  made 
no  objection  to  the  mode  of  service  upon  him.  The  ser- 
vice was  within  the  time,  but  the  name  for  the  particular 
service  is  not  contained  in  the  section,  which  upholds  a  lis 
pendens  when  the  summons  was  served  within  sixty  days 
from  its  filing.  The  section  meant  to  include  two  meth- 
ods of  service,  and  its  only  restriction  was  that  the  ser- 
vice be  made  within  the  limited  time,  so  that  a  lis  pendens 
could  not  be  used  perpetually  to  notify  subsequent  lienors 
without  active  prosecution  of  the  action. 

The  judgment  should  be  reversed  and  a  new  trial 
granted,  costs  to  abide  event. 


Dykman,  J.,  concurred.. 
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Pratt,  J. — [Dissenting.] — Further  reflection  confirms 
the  opinion  expressed  upon  the  former  hearing,  that 
Bogart  V.  Swezey  (21  Hun,  463),  is  an  authority  directly 
in  point  to  the  effect  that  the  substituted  service  in  Pres- 
ton 1).  Algie,  is  not  equivalent  to  a  service  by  publication 
and  will  not  sustain  the  liajpendens. 

It  is  difficult  to  see  why  substituted  service  should  not 
be  regarded  as  good  as  service  by  publication ;  but  that 
matter  is  left  out  of  the  Code  in  cases  of  attachment  and 
foreclosure.  It  may  have  been  an  oversight  on  the  part 
of  the  codifiers,  and  the  court  may  have  been  mistaken  in 
construing  the  sections.  But  while  that  decision  remains 
uncontrolled  by  the  determination  of  a  higher  court,  we 
should  not  be  warranted  in  requiring  a  purchaser  to  take 
a  title  against  which  that  authority  could  be  quoted. 

The  contention  that  the  subsequent  lienors  are  con- 
cluded by  the  judgment,  cannot  prevail,  as  they  were  not 
parties  to  the  suit.  If  the  lis  pendens  fell  by  reason  of 
want  of  proper  service,  nothing  will  avail  to  cut  off  these 
incumbrances  except  a  judgment  in  a  suit  Avherein  they 
are  parties. 

We  are  compelled  to  adhere  to  the  conclusion  reached 
upon  the  former  argument,  that  the  judgment  of  the  special 
term  should  be  modified  by  striking  out  the  costs  granted 
therein,  and,  as  thus  modified,  affirmed,  without  costs. 
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BATES,  Respondent,  v.  NORRIS,  Appellant. 

SXJPEKIOR    COUBT    OF    THE    CiTY    OF    NeW    YoEK,     GeNEEAL 

Teem,  Januaey,  1888. 
§§  1228,  3228. 

Costs — Bight  to,  where  defendant  serves  supplemental  answer,  setting  up 
payment  after  commencement  of  suit — Payment  of  costs  on  ser- 
vice of  supplemental  answer — Stipulation  between  attor- 
neys— Judgment — When   one    entered  upon, 
referee's  report  not  set  aside. 

A  judgment  entered  upon  the  report  of  a  referee  wil  not  be  set  aside  ou 
motion  where  it  follows  the  report,  on  'account  of  an  erroneous 
decision  of  the  referee  ;  the  proper  mode  of  review  in  that  case  is. 
by  appeal. 

In  an  action  in  which  the  complaint  demands  judgment  for  a  sum  of 
money  only,  the  plaintiff  is  not  entitled  to  costs  unless  he  recovers 
$50  or  more.  The  fact  that  the  plaintiff's  demand  was  greater  than 
$50  does  not  entitle  him  to  costs  because  the  recovery  was  reduced 
to  less  than  $50  by  payments  made  subsequent  to  the  commence- 
ment of  the  action  and  set  up  in  a  supplemental  answer,  and  neither 
the  court  nor  a  referee  before  whom  the  case  was  tried  has  power 
to  give  the  plaintiff  in  such  case  costs  vmless  the  recovery  ex- 
ceed $50. 

A  provision  in  a  referee's  report  in  an  action  wherein  the  complaint 
demands  judgment  for  a  sum  of  money  only,  that  a  plaintiff  recov- 
ering less  than  $50  is  entitled  to  costs,  is  void,  and  does  not  author- 
ize the  clerk  of  court  to  enter  judgment  for  costs. 

Where,  after  the  commencement  of  an  action,  the  defendant  paid  a  part 
of  the  claim  in  suit  and  seeks  to  set  up  payment,  by  a  supplemental 
answer,  the  plaintiff  should  insist  upon  payment  of  his  costs  in  the 
order  granting  leave  to  serve  such  supplemental  answer,  and  failing- 
to  obtain  a  provision  entitling  him  to  costs  in  such  order,  his  right  to 
costs  depends  upon  the  amount  of  his  recovery. 

The  court  cannot  enforce  a  verbal  stipulation  between  attorneys  that 
payments  made  on  accoimt  of  a  demand  set  up  in  the  complaint  in 
an  action  shall  not  affect  the  right  of  the  plaintiff  to  his  costs ;  suci^ 
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stipulation,  if  in  the  action,  being  within  the  provision  of  rule  11  of 
the  General  Rules  of  Practice  and  not  enforceable  unless  in  writing  : 
and  if  it  was  an  agreement  outside  the  proceedings  in  the  action  it 
could  not  affect  the  right  to  costs. 
{Decided  January  3,  1888.)     ' 

Appeal  by  defendant  from  an  order  denying  his 
motion  to  set  aside  the  judgment  herein  entered  upon  the 
report  of  a  referee  appointed  to  hear  and  determine  ;  and 
also  appeal  by  defendant  from  an  order  directing  the 
clerk  of  this  court  to  retax  the  plaintiff's  appeal  to  allow 
him  full  costs. 

This  action  was  brought  to  recover  an  unpaid  balance 
of  the  alleged  value  and  agreed  price  of  certain  advertise- 
ments inserted  by  plaintiff  for  defendant  in  several  news- 
papers published  in  the  city  of  New  York.  The  sum  for 
Avhich  the  complaint  demanded  judgment  was  $92.54,  with 
interest  from  September  1,  1885.  The  answer  of  the 
defendant  was  a  general  denial.  On  March  21,  1887,  an 
order  was  made  and  entered  herein,  referring  the  issues 
for  hearing  and  determination,  and  on  May  18,  1887,  no- 
tice of  hearing  before  the  referee  on  June  2,  1887  was 
^uly  served.  Thereafter,  the  hearing  before  the  referee 
was  adjourned,  from  time  to  time,  until  August  17,  1887, 
at  2  P.M.  After  issue  joined,  the  defendant  paid  the  plaint- 
iff $100  as  follows,  viz.,  April  1,  18&7,  $50 ;  June  2,  1887, 
$25 ;  June  15,  1887,  $25 ;  and  on  August  9,  1887,  after 
notice  to  plaintiff,  leave  was  granted  him  to  serve  within 
twenty  days  a  supplemental  answer  setting  up  such  pay- 
ments. On  August  22,  1887,  he  served  such  supplemental 
answer.  On  August  17,  the  date  to  which  the  reference 
was  adjourned  as  above  stated,  the  plaintiff  attended 
before  the  referee,  but  the  defendant  did  not,  and  the 
referee,  therefore,  heard  the  plaintiff's  proofs,  and  subse- 
quently filed  a  report  in  which  he  found  the  facts  to  be 
as  alleged  in  the  complaint ;  that  at  the  time  of  the  com- 
mencement of  the  action  the  plaintiff  was  indebted  to  the 
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defendant  in  the  sum  of  $92.54,  with  interest  from  Sep- 
tember 1,  1885 ;  that  payments  on  account  had  been 
made  by  defendant  after  the  commencement  of  the  ac- 
tion, and  that,  after  adding  interest  to  the  plaintiff's  claim 
to  the  date  of  the  payments,  and  deducting  the  payments, 
there  was  due  the  plaintiff  at  the  date  of  the  report  (Au- 
gust 30,  1887),  the  sum  of  $1.66  with  interest  thereon 
from  June  15,  1887,  together  with  the  costs  of  the  action. 
On  this  report,  the  plaintiff,  on  September  10,  1887,  en- 
tered judgment  for  $1.66  damages,  and  $85.59  costs. 

Thereafter,  the  defendant  moved  upon  affidavits  to 
vacate  and  set  aside  the  judgment.  His  motion  was 
denied,  and  he  appealed  therefrom.  The  costs  entered  in 
the  judgment  were  taxed  without  notice,  and  a  notice  of 
readjustment  given.  On  the  readjustment,  the  defendant, 
appearing  and  opposing,  the  clerk  disallowed  the  entire 
bill,  and  the  plaintiff  thereupon  moved  at  special  term  for 
a  new  adjustment.  The  court  at  special  term  directed 
the  clerk  "  to  readjust  the  bill  of  costs  of  this  action  pre- 
sented by  the  plaintiff  and  to  allow  the  plaintiff  full  costs- 
as  though  the  recovery  had  been  for  $50  or  more,"  and 
the  defendant  appealed  from  the  order  so  directing. 

Wyatt  (&  Trimble,  for  defendant-appellant. 
Plaintiff,  having  recovered  less  than  $50.00,  is  not- 
entitled  to  costs.     In  such  an  action  a  plaintiff  is  not 
entitled  to  costs  unless  he  recovers  the  sum  of  $50.00  or 
more. 

It  must  follow  therefore,  that  plaintiff  having  recov- 
ered less  than  $50, — namely,  $1.66, — is  not  entitled  to 
costs,  and  defendant  is.  .  .  .  That  the  action  was  com- 
menced to  recover  more,  than  $50  does  not  affect 
the  question.  He  must  recover  more  than  $50.  He 
chose  to  accept  payment,  and  proved  a  portion  of  such 
payment  before  the  referee,  and  recovered  less  than  $50. 
The  defendant,  and  not  plaintiff,  was  entitled  to  costs. 
Rice  V.  Childs,  28  Jlun,  303  ;  Brown  v.  Richardson,  7  Boh, 
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57 ;  Bendit  v.  Annesly,  27  JIow.  Pr.  104 ;  Keeler  v.  Yan 
"Wie,  49  Id.  97.  .  .  The  fact  that  the  referee  directed 
judgment  for  costs  cannot  help  the  plaintiff ;  the  former 
had  no  power  to  disallow  costs ;  his  direction  should  have 
no  effect.  Fuller  v.  Conde,  47  N.  Y.  90 ;  Benedict  v.  Hale, 
4  N.  Y.  Civ.  Pro.  316;  Lanz  v.  Trout,  46  How.  Pr.  94; 
Sturges  V.  Spofford,  68  N.  Y.  103 ;  Broadway  v.  Scott, 
31  Hun^  378-381.  .  .  Any  agreement  or  understanding 
to  pay  costs  is  denied  by  defendant.  It  is  not  pretended 
or  claimed  that  the  agreement  is  in  writing  or  reduced  to 
the  form  of  an  order.  It  is,  therefore,  a  very  proper  case 
for  the  application  of  rule  11,  of  the  general  rules,  that  is, 
"No  private  agreement  or  consent  between  the  parties  or 
their  attorneys  in  respect  to  the  proceedings  in  a  cause 
shall  be  binding,  unless  the  same  shall  have  been  reduced 
to  the  form  of  an  order  by  consent  and  entered,  or  unless 
the  evidence  thereof  shall  be  in  writing,  subscribed  by 
the  party  against  whom  the  same  shall  be  alleged,  or  by 
his  attorney  or  counsel .''  Mason  &  Hamlin  Organ  Co.  v. 
Pugsley,  19  Hun,  232.  ... 

The  motion  to  set  aside  the  the  judgment  was  the  proper 
remedy.  There  was  nothing  due  plaintiff,  and  defendant 
had  the  right  •  to  show  this  and  set  the  judgment  aside. 
Even  allowing  that  $1.66  was  due,  this  motion  to  set  aside 
the  judgment  was  proper.  Jones  v.  Cook,  11  Hun,  230 ; 
Broadway  v.  Scott,  31  Id.  378  ..  .  In  Black  -y.  O'Brien 
23  Id.  82,  an  order  setting  aside  a  judgment  for  costs 
was  affinned.  Leonard  v.  Columbia  Steam  Nav.  Co.,  84 
N.  Y.  55;  Binsse  -y.  Wood,  37  Id.  526;  Hammond  -y. 
Morgan,  101  Id.  179,  188;  Syms  v.  Mayor,  105  Id.  153; 
Sugden  -y.  Hughes,  27  Hun,  373  .  .  .  The  judge  below 
in  his  opinion  states  that  the  question  should  have  been 
presented  on  appeal  from  the  judgment.  The  learned 
judge  overlooked  the  fact  that  an  appeal  would  not  lie 
from  the  judgment,  which  had  been  taken  by  default,  the 
hearing  before  the  referee  being  by  default.  Stoughton 
-y.  Lewis,  1  How.  Pr.  N.  S.  98 ;  James  v.  Russell,  58  N,  Y. 
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388 ;  Flake  v.  Yan  Wagenen,  54  Id.  25 ;  James  v.  Shea, 
28  Bun,  Y4;  S.  C,  98  iV^.  T.  625. 

Philip  Carpenter,  for  plaintiff-respondent. 

This  motion  to  vacate  the  judgment  was  properly 
denied  ....  The  judgment  cannot  of  course  be  vacated 
upon  the  ground  that  costs  were  improperly  allowed. 

The  defendant's  right  in  this  regard  can  all  be  settled 
on  his  appeal  from  the  order  directing  the  clerk  to  tax 
costs.     Rice  v.  Child,  28  ITun,  303,  407. 

If  a  judgment  can  be  disturbed  at  all  for  an  error  of 
the  referee  in  directing  judgment  for  costs,  it  must  be 
by  appeal  from  the  judgment  and  cannot  be  done  on  a 
motion  to  vacate  the  error  as  one  of  lav , 

"  The  report  stands  at  the  decision  of  the  court."  Code 
Civ.  Pro.  §  1228.  .  .  .  The  order  directing  the  clerk  to 
tax  full  costs  was  properly  granted,  because :  First.  The 
original  claim  was  for  $92,  and  was  only  reduced  to  less 
than  $50  by  payment  after  the  action  was  commenced. 
The  question  is  settled  by  the  case  of  Rice  v.  Child,  28 
Hun,  303.  .  .  .  The  plaintiff  in  this  case  protected  himself 
exactly  as  the  court  in  Rice  v.  Child  said  he  could  protect 
himself. 

The  point  made  by  defendant's  present  counsel,  that 
as  the  defendant's  agreement  to  pay  costs  was  not  in  writ- 
ing, it  should  not  be  regarded,  because  of  rule  11,  should 
not  prevail.  The  rule  has  no  application  where  a  party 
has  been  led  to  rely  on  the  stipulation  to  his  disadvan- 
tage. Court  rules  (Ilun,  1884),  p.  89,  notes  8,  9,  and  cases 
cited ;  People  v.  Stephens,  52  JV.  Y.  306,  310,  311. 

Again,  this  agrement  was  not  "  in  respect  to  the  pro- 
ceedings in  a  case"  within  the  meaning  of  rule  11.  It  was 
simply  in  reference  to  the  receipt  of  money  in  settlement 
of  the  cause  of  action  and  costs.  .  .  . 

The  clerk  had  no  discretion  but  to  tax  full  costs.  The 
report  of  the  referee  orders  judgment  for  costs  in  so  many 
words :  "  The  report  stands  as  a  decision  of  the  court." 
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Code,  §  1228.  The  referee  settled  the  plaintiff's  right  to 
the  costs  and  the  question  was  not  before  the  clerk.  The 
clerk  cannot  reverse  the  decision  of  a  referee  upon  a  ques- 
tion of  law ;  the  general  term  can  alone  do  that  on  an 
appeal  from  the  judgment.  The  clerk  being  bound  to 
tax  the  costs,  as  directed  by  the  referee,  the  order  of  the 
court  directing  him  to  so  tax  them  was,  of  course,  right. 

Ingbaham,  J. — We  do  not  think  that  any  ground  was 
presented  that  would  justify  the  court  in  setting  aside  the 
judgment  in  this  action. 

The  judgment  follows  the  referee's  report.  If  the 
referee  erred,  the  proper  method  of  review  was  by  an  ap- 
peal. The  order  denying  the  motion  to  set  aside  the 
judgment  must,  therefore,  be  affirmed,  with  $10  costs  and 
disbursements. 

The  defendant  also  appealed  from  an  order  of  the 
special  term,  directing  the  clerk  tq,  readjust  the  bill  of 
costs  presented  him  by  the  plaintiff,  and  to  allow  the 
plaintiff  full  costs,  as  though  the  recovery  had  been  for 
$50  or  more. 

The  complaint  in  the  action  demanded  judgment  for  a 
sum  of  money  only,  and  right  to  costs  given  by  subdivision 
4  of  section  3228  of  the  Code.  It  is  there  provided  that 
the  plaintiff  is  not  entitled  to  costs,  unless  he  recovers  the 
sum  $50  or  more. 

In  this  action,  the  report  of  the  referee  finds,  as  a  con- 
clusion of  law,  that,  at  the  date  of  the  report,  the  defend- 
ant is  indebted  to  the  plaintiff  the  sum  of  $1,66,  with 
interest  from  the  15th  day  of  June,  1887,  and,  on  that 
report,  judgment  was  entered  for  the  plaintiff  for  that 
amount. 

Under  the  provision  of  the  code  above  mentioned,  the 
plaintiff  would  not  be  entitled  to  costs. 

The  fact  that,  at  the  commencement  of  the  action,  the 
plaintiff's  demand  was  greater  than  $50,  does  not  entitle 
plaintiff  to  costs.   The  section  referred  to  makes  the  right 
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to  costs  depend  upon  the  amount  of  the  the  recovery ;  not 
on  the  amount  demanded  at  the  commencement  of  the 
action ;  and  as  the  provision  is  mandatory,  neither  the 
court  nor  the  referee  has  power  to  give  the  plaintiff  costs 
.in  such  an  action,  unless  the  recovery  exceeds  $50,  and 
the  provision  in  the  report  of  the  referee  that  the  plaintiff 
should  have  judgment  with  costs  was  void  and  did  not 
authorize  the  court  or  clerk  to  enter  judgment  for  costs. 

Plaintiff  could  have  insisted  upon  his  costs  as  a  condi- 
tion for  leave  to  serve  a  supplemental  answer  setting  up 
the  payments  since  the  commencement  of  the  action. 

Having  failed  to  obtain  such  a  provision  in  that  order, 
his  right  to  costs  depended  upon  the  amount  of  his 
recovery.  Nor  can  the  court  enforce  a  verbal  stipulation, 
that  the  payments  made  on  account  of  the  demand  set  up 
in  the  complaint  should  not  affect  the  right  of  the  plaint- 
iff to  his  costs.  If  the  stipulation  was  that  the  judgment 
should  award  the  plaintiff  costs,  notwithstanding  the 
recovery  was  less  than  $50,  it  was  within  the  provisions 
of  rule  11  of  the  general  rules  of  practice,  and  could  not 
be  enforced  unless  in  writing. 

If  it  was  an  agreement  outside  the  proceedings  in  the 
action,  it  cannot  effect  the  right  of  the  plaintiff  to  costs 
in  the  action,  as  that  depends  upon  the  amount  of  the  re- 
covery. Defendant  not  having  applied  for  costs,  no  ques- 
tion is  presented  as  to  his  right  to  costs  as  against  the 
plaintiff. 

The  order  appealed  from  must  be  reversed,  and  the 
clerk  directed  to  disallow  the  plaintiff's  bill  of  costs,  and 
to  strike  the  same  out  of  the  judgment,  limiting  the 
amount  recovered  by  the  judgment  to  the  amount  found 
due  by  the  referee,  with  $10  costs  and  disbursements  to 
the  appellant. 

Freedman,  J.,  concurred. 


Vol.  XIII.— 26. 
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ABRAMS,  AN  Infant,  by  his  Guardian  ad   litem,  Re- 
spondent, V.  VAN  BRUNT  STREET  &  ERIE 
BASIN  RAILROAD  COMPANY,  Appellant. 

Supreme  Court,   Second   Department,   General   Term, 
December,  1887. 

§  1002. 

New  trial — WTien  not  granted  on  ground  tMt  there  is  newly  discovered 

evidence. 

A  new  trial  will  not  be  granted  on  the  ground  of  newly  discovered 
evidence  where  such  evidence  is  plainly  cumulative,  and  it  is 
cumulative  when  it  relates  to  facts  sharply  controverted  on  the  trial. 

An  anonymous  letter  is  entitled  to  little  consideration  in  a  legal  tri- 
bunal. 

{Decided  December  13,  1887.) 

Appeal  by  defendant,  from  an  order  denying  a  motion 
for  a  new  trial,  on  the  ground  of  newly  discovered  evi- 
dence. 

,  Sufficient  facts  are  stated  in  the  opinion. 

^.  Terry^  for  defendant-appellant. 

William  B.  Ellison^  for  plaintiff-respondeilt. 

Dykman,  J. — This  is  an  appeal  from  an  order  denying 
a  motion  of  the  defendant  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence. 

The  action  is  for  negligence,  and  has  sustained  two 
trials.  The  first  trial  resulted  in  a  verdict  for  the  plaint- 
iff for  $2,500,  which  was  set  aside  upon  the  minutes  of 
the  trial  court,  by  reason  of  the  improper  admission  of 
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the  testimony  of  the  plaintiff,  and  also  because  the  ver- 
dict was  against  the  weight  of  the  evidence.  The  second 
trial  resulted  in  a  verdict  for  the  plaintiff  for  $4,000, 
although  he  was  not  sworn  as  a  witness.  The  usual 
motion  for  a  new  trial  on  the  minutes  was  denied,  and 
that  was  followed  by  a  motion  based  upon  affidavits  for  a 
new  trial  on  the  ground  of  newly  discovered  evidence; 
and  that  motion  was  denied  also  by  the  same  judge  before 
whom  the  first  trial  was  had,  and  who  set  aside  the  first 
verdict  as  being  against  the  weight  of  evidence. 

An  appeal  from  those  two  orders  and  from  the  judg- 
ment was  taken  by  the  defendant  to  the  general  term  of 
this  court,  where  the  judgment  and  both  of  the  orders 
were  affirmed. 

Then  followed  an  appeal  to  the  court  of  appeals  from 
judgment  and  order  of  affirmance  of  the  general  term, 
and  they  wQre  all  affirmed  in  the  court  of  appeals  with- 
out a  written  opinion  (105  iV^,  Y.   677,911). 

The  history  of  the  case  discloses  a  severe  litigation, 
and  a  perusal  of  the  testimony  manifests  sharp  contradic- 
tions upon  material  questions  of  fact,  some  of  which  are 
entirely  beyond  reconciliation.  It  was,  therefore,  an 
eminently  proper  case  for  the  jury,  and  after  two  trials, 
where  the  facts  were  found  by  the  jury  in  favor  of  the 
plaintiff,  with  an  increase  of  the  verdict  upon  the  second 
trial,  even  when  the  plaintiff  was  deprived  of  the  benefit 
of  his  oAvn  testimony,  an  appellate  tribunal  might  well 
refuse  to  disturb  the  verdict. 

Some  of  the  evidence  for  which  the  defendant  claims 
recent  discovery,  is  quite  unsatisfactory,  even  independ- 
ent of  the  answering  affidavits  on  the  part  of  the  plaint- 
iff. 

The  statement  attributed  to  one  of  the  jurors  respect- 
ing the  reasons  for  the  rendition  of  the  verdict  for  the 
plaintiff  is  quite  incomprehensible,  and  the  anonymous 
letter  is  entitled  to  but  little  consideration  in  a  legal  tri- 
bunal. 
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In  addition,  it  is  to  be  said  of  the  newly  discovered 
evidence,  that  it  relates  to  no  new  fact  upon  which  testi- 
mony was  not  given  upon  both  of  the  trials  of  this  action. 
The  most  that  can  be  claimed  for  it  is,  that  it  consists  of 
additional  testimony  upon  facts  sharply  controverted  on 
both  trials,  and  is,  therefore,  plainly  cumulative,  and  it  is  an 
invariable  rule  in  this  State,  that  a  new  trial  will  not  be 
granted  for  such  testimony.* 

The  testimony  for  which  novelty  is  claimed  must  not 
be  cumulative  (First  National  Bank  v.  Heaton,  Q  T.  d;  C. 
37.) 

Besides  all  these  difficulties  which  the  defendant 
encountered  upon  this  motion,  the  answering  affidavits  of 
the  plaintiff  destroy  the  force  of  the  moving  affidavits 
and  show  them  to  be  entirely  unreliable. 

There  must  be  finality  in  all  litigated  cases,  and  it 
seems  to  have  been  reached  in  this  case.  It  has  been 
through  all  the  courts  upon  the  last  trial,  and  two  unsuc- 
ceesful  motions  to  arrest  the  verdict  were  made  previous 
to  the  one  now  under  consideration.  The  straggles 
against  the  verdict  have  been  unsuccessful,  after  full  and 
careful  examination,  and  there  was  no  case  made  for  the 
interference  of  the  court  upon  this  motion. 

The  order  appealed  from  should  be  affirmed,  with  $10 
costs  and  disbursements. 

Barnakd,  p.  J.,  and  Pratt,  J.,  concurred. 

*  Evidence  is  not  cumulative  unless  it  is  botli  of  the  same  kind  and 
to  establish  the  same  fact.  In  Graham's  Practice,  at  page  630,  it  is 
stated  to  be  a  well  settled  rule  that  "  it  cannot  be  objected  to  the  grant- 
ing of  a  new  trial,  on  the  ground  of  newly  discovered  evidence,  that 
such  evidence  is  cumulative,  if  the  evidence  alleged  to  be  newly  dis- 
covered is  of  a  different  kind  than  that  adduced  on  the  trial." 
Citing  4  Wend.  579;  4  Bing.  171.  See  also  Oakley  v.  Sears  (1  Abb. 
Pr.  N.  8.  868),  and  Simmons  v.  Fay  (1  E.  D.  Smith,  107),  to  the  same 
effect,  and  as  furnishing  examples  of  evidence  held  not  cumulative. 

Facts  may  tend  to  prove  the  same  proposition,  and  yet  be  so  dis- 
similar in  kind,  as  to  afford  no  pretext  for  saying  that  they  are  cumu- 
lative.    Guyot  V.  Butts,  4  Wend.  579. 
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GAS    WORKS    CONSTRUCTION    COMPANY    OF 
PHILADELPHIA,    Respondent,    v.    STAND- 
ARD GAS    LIGHT  COMPANY  OF 
NEW  YORK,  Limited,  et  al., 
Appellants. 

SUPEEME    OOUET,  FiRST  DEPARTMENT,  GENERAL    TeRM, 

January,  1888. 
§§  531,  544 

Bill  of  particulars — When  required — Supplemental  answer — W7ien  defend- 
ant permitted  to  serve. 

Where  in  an  action  by  the  alleged  owner  of  certain  patents  to  set  aside 
assignments  of  interests  therein  made  by  an  agent  in  alleged  con- 
travention of  the  authority  given  to  him,  on  the  ground  that  the 
assignments  so  made  were  fraudulent  and  without  consideration  and 
were  taken  with  notice  of  the  plaintiff's  rights,  the  answer  of  the 
defendants  set  up  that  the  assignments  were  executed  and  delivered 
for  a  good  and  valuable  consideration, — Held,  that  the  court  had 
power  to  order  a  bill  of  particulars  containing  particular  statements 
of  the  consideration  which  the  defendants  generally  averred,  that 
they  paid  for  such  assignments;  that  to  require  such  particulars  was 
not  to  require  the  furnishing  of  evidence,  but  was  simply  to  require 
the  giving  of  information  necessary  to  avoid  surprise  upon  tlie  trial 
and  to  afford  the  plaintiff  an  opportunity  of  meeting  or  explaining 
such  defense. 

Watkowski  v.  Paramore  (93  N.  Y.,  467),  followed. 

Where  in  an  action  to  set  aside  alleged  assignments  of  an  interest  in 
patents  made  by  an  agent  of  the  plaintiff  to  one  A.,  and  by  A.  to  M., 
and  M.  to  the  S.  G.  L.  Co.,  on  the  ground  that  the  agent  was  with- 
out authority  to  make  such  assignments,  and  that  they  were  fraudu- 
lent and  without  consideration  and  taken  by  the  several  assignees 
with  knowledge  of  the  fact, — Held,  that  the  defendants,  S  G.  L.  Co., 
and  A.  should  be  permitted  to  plead  by  a  supplemental  answer  a 
reassignment  by  the  S.  G.  L.  Co.  to  A.,  of  said  interests,  made  after 
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the  commencement  of  the  action,  and  a  subsequent  reassignment  by 
A.  to  M.  thereof;  that  for  the  purpose  of  determining  whether  such 
supplemental  answer  should  be  served,  it  was  not  necessary  to  deter- 
mine whether  the  assignments  had  the  effect  of  exonerating  the 
defendants,  the  S.  G.  L.  Co.  and  A.,  from  further  liability;  but  it  was 
sufficient  that  it  appeared  that  they  had  a  material  bearing  upon  the 
final  determination  of  the  rights  of  the  parties. 
.  By  the  Code  of  Civil  Procedure,  §  544,  the  courts  are  required  to  per- 
mit a  supplemental  answer  to  be  served,  alleging  material  facts  which 
have  occurred  after  the  answer  itself  has  been  served. 
{Decided,  Januai-y  23,  1888.) 

Appeal  by  the  defendants  Standard  Gas  Light  Co.  ,"Wal- 
lace  C.  Andrews  and  Joseph  A  Monheimer,  from  an  order 
directing  service  of  a  bill  of  particulars  of  defense  set  up 
in  their  answers;  also,  appeal  by  the  Standard  Gas  Light 
Co.  and  Wallace  C.  Andrews  from  an  order  denying 
motion  for  leave  to  serve  a  supplemental  answer,  also 
motions  by  plaintiff  to  dismiss  said  appeals. 

Sufficient  facts  are  stated  in  the  opinion. 

J.  W.  JIawes,  for  defendants,  Andrews  and  Standard 
Gas  Light  Co.,  appellants. 

The  order  for  a  bill  of  particulars  should  be  reversed. 
The  only  ground  for  asking  a  bill  of  particulars,  is  that 
the  defendants  allege  that  their  assignments  were  exe- 
cuted for  a  valuable  consideration,  and  that  the  assignments 
themselves  recite  one  dollar,  or  one  dollar  and  other 
value.  .  .  .  The  pleading  gives  plaintiff  all  it  has  at 
present  a  right  to  know,  to  wit,  that  the  defendants  gave 
a  valuable  consideration.  When  it  comes  to  trial,  if  it  has 
2i  prima  facie  c^QQ,  the  defendants  w^ill  have  to  prove  their 
consideration,  and  then  the  plaintiff  will  have  the  right  of 
cross-examination.  That  there  was  a  valuable  considera- 
tion is  the  only  fact;  all  the  rest  is  evidence  of  the  fact. 
...  .  To  give  information  of  the  proposition  for  which 
the  pleader  contends,  is  the  office  of  a  bill  of  particulars, 
not  to  disclose  the  evidence  on  which  he  relies  to  prove  it. 
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Gee  V.  Chase  Man.  Co.,  12  Ilun,  630 ;  Newell  v.  Butler, 
38  Id.,  104;  Depewolf  v.  Hills,  53  iT.  Y.  Super.  Ct.  (21 
J.  &  S.)  105;  Higenbotam  v.  Greene,  25  Hun,  214; 
Stevens  v.  Webb,  4  iV.  T.  Civ.  Pro.  64,  T2 ;  Ball  v.  Even- 
ing Post  Co.,  98 //w/i,  11.     .... 

The  order  refusing  leave  to  serve  supplemental  answers 
should  be  reversed.  The  reassignments  having  been  made 
since  the  former  pleading,  the  defendants  A  ndrews  and 
Standard  Gas  Light  Co.  are  entitled  to  set  them  up  and 
have  their  benefit  on  the  trial. 

Gratz  Nathan,  for  defendant  Monheimer,  appellant. 

The  order  appealed  from,  so  far  as  it  directs  the  appel- 
lant Monheimer  to  serve  a  bill  of  particulars,  was  erron- 
eous. The  office  of  a  bill  of  particulars  is  not  to  supply 
the  evidence  in  an  action,  but  only  to  apprise  the  opposite 
party  of  the  particulars  of  a  matter  which  might  properly 
form  a  part  of  a  pleading.  It  is  charged  in  the  thirteenth 
paragraph  of  the  complaint,  that  all  the  assignments  were 
made  and "  accepted  with  an  intention  of  perpetrating  a 
fraud  upon  the  plaintiff.  .  .  If  the  plaintiff,  without 
knowledge  or  information  on  the  subject,  has  brought  an 
adventurous  suit,  and  seeks  to  ascertain  the  real  facts  of 
the  case  from  the  mouth  of  this  defendant,  his  remedy  is 
not  by  bill  of  particulars,  but,  if  at  all,  by  an  examination 
of  the  defendant  before  trial.  The  assignments  in  ques- 
tion are  not  pleaded  by  the  defendants,  but  are  set  forth 
in  the  complaint  and  annexed  thereto  in  extenso.  The 
defendant  presents  no  counter-claim,  or  affirmative  defense. 
The  information  which  the  plaintiff  seeks  is  not  in  respect 
to  any  claim  or  defense  made  by  the  defendant,  but  in 
support  of  the  plaintiff's  own  case.  It  is  true  that,  in  deny- 
ing that  the  assignment  by  Sherman  was  fraudulent,  this 
defendant  states  that  it  was  made  and  accepted  in  good 
faith  for  a  valuable  consideration;  but  that  form  of  denial 
does  not  constitute  a  claim  of  the  defendant,  upon  which 
a  bill  of  particulars  can  be  required  {Code  Civ.  Pro.  §531). 
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Delancy  Nicoll  and  James  B.  Dill  {Dill,  Chandler  <& 
Seymour,  attorneys),  for  plaintiff-respondent. 

The  court  may  in  any  case  direct  a  bill  of  particulars  of 
the  claim  of  either  party  to  be  delivered  to  the  adverse 
party.  Code  Oiv.  Pro.  §  531.  The  plaintiff's  demand  was 
consistent  with  the  record.  The  defendants  held  property 
of  the  value  of  $100,C00  on  recorded  assignment  express- 
ing a  consideration  of  $1.  The  plaintiff  alleged  that  the 
consideration  was  nominal  and  these  assignments  were 
without  actual  consideration.  The  answers  were  not  con- 
sistent with  the  record  of  title  but  alleged  that  the  defend- 
ants each  (except  Sherman)  paid  and  received  full  and 
valuable  consideration.  The  court  properly  then  ordered  a 
bill  of  porticulars.  An  order  directing  a  bill  of  particulars 
is  not  reviewable  here,  unless  it  clearly  transcends  the 
power  of  the  court  granting  it  as  defined  by  the  general 
course  of  practice.  Downey  v.  Yolkening,  37  iV^.  Y. 
Sicper.  (5  t/!  cfe  S.)  313 ;  Dwight  v.  GermaniaLife  Ins.  Co., 
84  iV:  T.  493;  Witkowski  v.  Paramore,  93  Id.  467. 

"When  the  answer  pleads  payment  upon  an  affidavit 
stating  that  the  plaintiff  did  not  know  what  the  payment 
was,  the  defendant  should  give  a  bill  of  particulars  stating 
on  what  payment  he  relied.  Barryman  v.  Taylor,  62 
iT.  Y.  Super.  (20  J.  c&  S.)  448. 

A  case  more  nearly  like  the  present  one  is  the  case  of 
"Witkowski  v.  Paramore,  93  iT.  Y.  467. 

In  this  case  the  plaintiff  alleged  that  he  was  the  equita- 
ble owner  of  a  claim,  which  was  assigned  by  the  nominal 
owner  to  the  defendants  to  be  collected  by  them  for  the 
benefit  of  the  plaintiff.  The  defendant  set  up  that  the 
claim  was  originally  assigned  to  the  defendant  as  collateral 
security  for  certain  advances  and  for  further  valuable  con- 
sideration. The  court  sustained  an  order  requiring  the 
defendant  to  furnish  a  bill  of  particulars  in  the  minutest 
detail,  as  to  what  this  valuable  consideration  consisted 
of. 

The  order  refusing  defendants  leave  to  supplement 
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their  answer  was  right.  The  answer  thus  sought  to  be  set 
up  is  entirely  inconsistent  Avith  the  previous  answer,  which 
absolutely  and  repeatedly  justified  the  title  of  the  defend- 
ant, the  Standard  Gas  Light  Company  of  the  City  of  New 
York,  denied  the  agency  of  the  defendants,  Sherman  and 
Monheimer,  and  all  knowledge  of  such  agency,  excluded 
the  plaintiff  from  any  right  in  the  patent  or  equity  in 
them,  or  right,  as  the  answer  says,  to  interfere  with  the 
exclusive  ])ossession  and  ownership  of  the  same  by  the 
Standard  Gas  Light  Company  of  New  York. 

To  set  up  the  fact  of  these  transfers  in  addition  to  tlie 
matters  set  up  in  the  answer  was  to  set  up  a  defense  in- 
consistent with  the  previous  answer,  created  not  by  the 
act  of  any  outside  third  parties,  but  created  by  the  acts  of 
the  defendants  themselves,  wliich  act  the  special  term 
held  was  not  in  accordance  with  an  honest  intention  to  do 
justice.  Defendants  desiring  to  do  justice  would  have  put 
the  property  into  the  ]  'Ossession  of  the  court  pending  the 
controversy  to  transfer  the  property,  pending  suit  to  de- 
termine title  was  a  proceeding  of  doubtful  character.  The 
princi])le  involved  here  is  laid  down  by  the  supreme  court, 
general  term,  third  department,  in  the  case  of  Dusty  v. 
Lansing,  Avhere  the  court  says  as  follows :  "  "We  think 
it  is  not  necessary  here  to  decide  the  question  whether  the 
proposed  answer  is  a  good  defense.  Our  inquiry  should 
rather  be  whether  it  is  offered  in  good  faith,  and  without 
laches."  Dusty  v.  Lansing,  3  JV.  Y.  St.  Rep.  699;  Cheese- 
man  i'.  Stuges,  19  Ahl).  Pr.  203.  The  defendant  will  not  be 
permitted  to  set  up  a  tenchnical  defense  to  defeat  the 
just  claim  of  the  plaintiff.  Ilolyoke  v.  Adams,  1  Hun, 
i223 ;  Morel  v.  Garelly,  16  Abh.  Pr.  269.  For  the  same 
reason  the  court  has  refused  to  grant  permission  where  it 
was  shown  that  the  defense,  although  strictly  legal,  was 
inequitable.  Holyoke  v.  Adams,  59  iY  Y.  233.  And  it 
would  not  be  granted  if  false  or  contrary  to  justice,  or 
fraudulent.  7  Taunt.  421.  If  the  application  was  for  leave 
to  submit  this  defense  in  addition  to  the  answer  already 
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established,  it  was  properly  denied  on  the  principle  that  a 
defendant  will  not  be  allowed  to  serve  a  supplemental  an- 
swer which  will  tend  to  complicate  the  facts  of  the  case. 
Buchanan  v.  Comstock,  57  Barb.  582.  Under  such  a 
form  of  answer  the  only  possible  object  of  such  a  claim 
would  be  to  coniplicate  the  case.  .  .  .  There  is  no  re^wrted 
case  which  counsel  for  the  respondent  can  find  where  a 
party  was  allowed,  after  a  suit  brought  to  determine  the 
title  to  property  and  damages  claimed  for  the  detention  of 
it,  to  pass  the  property  out  of  his  hands  into  the  hands  of 
another  defendant ;  and  then  to  be  allowed  to  plead  such 
acts  of  his  own  either  in  mitigation  of  damages  or  by  way 
of  defense. 

Daniels,  J. — The  action  has  been  brought  to  set  aside 
and  annul  assignments  of  one-half  of  certain  patents  for 
improvements  in  hydro-carbon  gas  generators.  The 
plaintiff  prosecutes  the  action  as  the  assignee  of  the  pat- 
entee, and  emplo3^ed  Benjamin  F.  Sherman  to  make  a 
sale  of  the  patented  invention  for  the  city  of  New  York. 
To  empower  him  to  act  in  that  capacity,  an  assignment 
of  the  patents  to  that  extent  was  made  to  him,  and  he,  as 
it  is  alleged,  in  contravention  of  the  intended  authority 
given  to  him.  assigned  a  one-half  interest  in  the  invention 
to  the  defendant  Monheimer  for  a  nominal  consideration, 
and  Monheimer  afterward  assigned  the  same  interest  to 
the  defendant  Andrews,  and  he  assigned  that  interest  to 
the  Standard  Gas  Light  Co.  of  the  city  of  New  York. 

It  is  averred  in  the  complaint  that  these  assignments 
were  fraudulent  in  their  character,  and  made  without  con- 
sideration and  with  notice  of  the  plaintiff's  right  and 
title  to  the  invention.  These  defendants  admitted  the 
assignments  respectively  made  to  them,  but  alleged  them 
to  have  been  executed  and  delivered  for  a  good  and  valu- 
able consideration,  without  stating  or  disclosing  the  par- 
ticular nature  or  extent  of  that  consideration,  and  the 
order  directed  the  service  of  a  bill  of  particulars,  requir- 
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ing  these  defendants  to  serve  a  statement  in  ■writing  of 
the  consideration  paid,  to  whom  paid  and  received — when, 
where,  and  the  amount,  if  in  money. 

"Whether  the  assignments  were  made  for  a  good  and 
valuable  consideration  will  probably  prove  a  material  sub- 
ject of  litigation  and  inquiry  upon  the  trial.  The  exist- 
ence of  that  consideration  is  contested  by  the  plaintiff  and 
asserted  by  these  respective  defendants. 

What  the  order  requires  to  be  done  is  to  apprise  the 
plaintiff  of  the  actual  consideration  paid  for  each  of  the 
assignments.  It  is  not  evidence  that  is  wanted,  but  a 
statement  of  the  facts  of  what  the  consideration  will  be 
alleged  to  consist,  for  which  these  respective  assignments 
were  executed  and  delivered.  And  that  the  court  has  the 
power  to  order  a  bill  of  particulars,  or  a  particular  state- 
ment of  the  consideration  which  has  been  so  generally 
averred  and  relied  upon  in  the  answer,  was  held  in  the  case 
of  Witkowsky  v.  Paramore,  93  N'.  Y.  467. 

The  statement  which  the  order  directs  to  be  served 
will  do  no  more  than  to  apprise  the  plaintiff  of  the  par- 
ticular consideration  for  which  the  assignments  were  exe- 
cuted and  delivered,  and  that  information  is  necessary  to 
avoid  surprise  upon  the  trial,  and  to  afford  the  plaintiff 
the  opportunity  of  meeting  or  explaining  the  statement  by 
evidence,  so  far  as  that  may  be  in  its  power,  if  it  shall  after- 
ward become  necessary,  when  the  trial  of  the  action  shall 
take  place.  The  order  requiring  the  service  of  these  par- 
ticular statements  seems  to  be  justified  by  the  cir- 
cumstance that  the  plaintiff  was  not  a  party  to  either  of 
the  assignments,  and  they  materially  affect  its  rights  and 
interests  as  owner  of  the  invention,  and  it  can  only 
obtain  the  information  necessary  to  place  it  in  a  position 
to  meet  the  averments  made,  by  the  service  of  the  state- 
ment provided  for  m  this  order.  And  the  propriety  of 
requiring  it  has  not  been  removed  by  the  assignments  of 
the  controverted  interest  from  the  Standard  Gas  Light 
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Company  to  the  defendant  Andrews,  and  the  assignment 
thereof  from  Andrews  to  the  defendant  Monheimer. 
For  it  may  still  be  insisted  by  the  latter  upon  the  trial 
that  these  other  defendants  obtained  a  legal  title  mider 
their  assignments,  and  that  he  is  entitled  to  be  protected 
in  the  enjoyment  of  that  title  as  their  asignee. 

The  fact  that  the  plaintiff  is  entitled  to  the  statement 
of  the  particulars  directed  to  be  served  by  the  order,  ren- 
ders it  unnecessary  to  consider  the  objection  made,  that 
the  defendants  have  deprived  themselves  of  the  right  to 
appeal,  by  obtaining  an  extension  of  the  time  to  comply 
with  the  order  for  the  service  of  the  particulars.  That 
motion  may,  therefore,  be  dismissed,  as  it  should  be,  with- 
out costs. 

The  application  of  the  defendants,  the  Standard  Gas 
Light  Company  and  Wallace  C.  Andrews,  for  liberty  to 
serve  a  supplemental  answer,  was  made  upon  the  ground 
that  they  had  assigned  and  transferred  their  interests 
under  the  assignments  to  them,  back  to  the  defendant 
Monheimer. 

These  assignments  were  made  after  the  service  of  the 
answers  in  the  suit  and  may  have  the  effect  of  exonerat- 
ing these  particular  defendants  from  further  liability  after 
the  execution  and  delivery  of  their  assignments.  It  is  hot 
requisite  that  it  be  determined  whether  their  assignments 
will  be  attended  with  that  result  or  not.  It  is  sufficient 
for  the  purpose  of  the  litigation  that  they  may  have  a 
material  bearing  upon  it  in  the  final  determination  of  the 
rights  of  the  parties,  and  that  is  sufficient,  under  section 
544  of  the  Code  of  Civil  Procedure,  to  entitle  them  to  an 
order  permitting  the  service  of  their  supplemental  an- 
swers. By  that  section  the  courts  are  re.quired  to  per- 
mit such  an  answer  to  be  served,  alleging  material  facts 
which  have  occurred  after  the  answer  itself  'has  been 
served  to  the  plaintiff's  complaint.  The  facts  which  have 
been  presented  bring  the  case  within  this  section  of  the 
Code. 
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The  supplemental  answers  will  w^ork  no  legal  injury  to 
the  plaintiff,  but  they  may  be  of  material  benefit  to  all 
the  parties  in  the  litigation,  for  they  will  present  a  truthful 
statement  of  these  additional  facts,  which  it  may  prove 
important  for  the  court  to  consider  upon  the  final  trial 
and  hearing. 

The  order  denying  the  motion  for  leave  to  serve  the 
supplemental  answers  should  be  reversed,  with  ten  dollars 
costs,  and  also  the  disbursements,  with  liberty  to  the  de- 
fendants to  serve  such  answers  on  payment  of  the  costs  of 
opposing  the  motion  within  ten  days  after  the  notice  of 
this  decision,  and  the  order  directing  the  service  of  the 
bills  of  particulars  should  be  affirmed,  with  the  same  costs 
and  disbursements,  and  with  liberty  within  the  same  time 
to  serve  the  bills  or  statement  of  the  particulars  previ- 
ously mentioned. 

And  the  motion  to  dismiss  the  appeal  from  the  order 
for  the  bills  of  particulars  should  be  dismissed. 

Van  Brunt,  P.  J.,  and  Brady,  J.,  concurred. 


HARDIE  V.  AITDREWS. 


Supreme  Court,  Fourth  Department,  Onondaga  County, 
Special  Term,  March,  1888. 

§§  2345,  et  seq.,  2356. 

Sale  of  infant's  real  property — Contract  to  be  executed — Effect  of  errori' 

eous  distribution  of  proceeds — Conveyance — Effect  of  granting 

clause  and  Tuibendum  in  determining  who  is  grantee. 

Where  a  deed  named  a  husband  and  his  wife  as  the  parties  of  the  sec- 
ond part ;  but  the  granting  clause  thereof  named  only  the  wife  as 
the  grantee,  and  the  habendum  named  the  wife,  "  her  heirs  and 
assigns,"  as  the  persons  who  were  to  have  and  hold  the  said  premi- 
ses, "to  their  own  use  and  behoof  forever," — Held,  that  the  deed 
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conveyed  no  interest  whatever  to  the  husband,  but  ran  exclusively 
to  the  wife  and  her  heirs. 

Where  a  deed  omits  the  name  of  the  grantee  from  a  part  thereof  that 
proceeds  the  Tiubendum,  but  states  it  in  such  clause,  it  is  sufficient, 
and  makes  the  deed  effective. 

Prior  to  the  enactment  of  section  2356  of  the  Code  of  Civil  Procedure  it 
was  not  necessary  that  a  guardian  for  minors  appointed  in  a  proceed- 
ing to  procure  the  sale  of  land  belonging  to  minors  should  makea 
written  agreement  to  sell  subject  to  the  approval  of  the  court  an 
report  the  same  under  oath,  but  it  was  sufficient  if  the  agreement 
was  verbal.  The  only  effect  of  the  agreement  not  being  in  writing 
was  that  the  purchaser  should  not  be  compelled  to  complete  his 
purchase.  It  did  not  affect  his  title  if  he  accepted  the  conveyance 
and  paid  the  purchase  price. 

It  seems  that  under  the  Code  of  Civil  Procedure,  section  2356,  a  special 
guardian  appointed  in  proceedings  to  dispose  of  real  property  be- 
longing to  infants  must  make  a  written  contract  for  the  sale  of  the 
property  subject  to  the  approval  of  the  court  and  report  the  S8,me 
under  oath,  and  that  where  he  had  made  such  a  contract  and  re- 
ported the  substance  thereof  to  the  court  it  might  well  be  held  after 
performance  to  be  a  substantial  compliance  with  the  law. 

The  title  of  a  purchaser  of  an  infant's  property  at  a  sale  duly  made  in 
proceedings  instituted  for  the  sale  of  his  interest  is  not  affected 
by  an  erroneous  direction  afterwards  made  as  to  the  distribution  of 
the  proceeds  of  such  sale. 

(Decided  March  12,  1888. 

Trial  of  action  before  the  court  without  a  jury. 

This  action  was  brought  to  enforce  the  specific  per- 
formance of  a  contract,  dated  January  31,  1888,  for  the 
sale  of  certain  real  estate,  situate  on  the  northwest  corner 
of  Warren  and  Onondaga  streets,  in  the  city  of  Syracuse, 

N.  y. 

The  complaint  alleges  that  on  the  8th  day  of  Febru- 
ary, 1888,  the  day  when  said  contract  was  to  be  per- 
formed, by  its  terms,  the  plaintiff  tendered  to  the  defend- 
ant a  good  and  sufficient  deed  of  the  premises  in  question, 
and  demanded  the  fulfillment  of  the  contract  on  the  part 
of  the  defendant,  which  was  refused.  The  answer  admits 
all  the  facts  stated  in  the  complaint,  and  alleges  that  the 
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title  to  the  premises  in  question  is  defective.  The  action 
is  a  friendly  one,  and  the  parties  agree  that  the  alleged 
defect  in  the  title  grows  out  of  the  following  facts  and 
circumstances : 

About  the  year  1848  one  Jasper  Hopper  died  seized  of 
the  premises  in  question,  leaving  a  last  will  and  testament 
by  w^hich  he  devised  the  same  to  his  three  children,  John 
J.,  Catharine,  and  George  C,  share  and  share  alike. 
The  said  Catharine  afterwards  became  the  wife  Z.  Law- 
rence Beebe. 

March  6,  1849,  the  said  John  J.  and  George  C.  Hop- 
per executed  a  deed  of  their  interest  in  said  premises, 
being  two-thirds,  in  which  deed  Z.  Lawrence  Beebe  and 
Catharine  Hopper  Beebe,  his  wife,  are  named  as  parties 
of  the  second  part.  In  the  granting  clause  the  parties  of 
the  first  part  "do  forever  release  and  quit-claim  the 
premises  in  question  to  Catharine  Hopper  Beebe,  and  to 
her  heirs  and  assigns  forever." 

The  habendum  reads  as  follows :  "  To  have  and  to 
hold  the  said  released  premises  unto  the  said  Catharine 
Hopper  Beebe,  her  heirs  and  assigns,  forever,  to  their  own 
proper  use  and  behoof  forever." 

The  said  Catharine  Hopper  Beebe  died  intestate  dur- 
ing the  lifetime  of  her  husband,  Z.  Lawrence  Beebe,  who 
afterward  remarried.  The  said  Z.  Lawrence  Beebe  died 
about  the  year  1868,  leaving  a  last  will  and  testament,  by 
which  he  devised  the  premises  in  question  to  the  children 
of  the  said  Catharine  Hopper  Beebe,  namely,  Charlotte 
E.,  Z.  Lawrence,  Catharine  H.,  Z.  Louisa  and  Mary  E. 
The  devisees  Z.  Lawrence  and  Charlotte  E.,  being  of  full 
age,  conveyed  their  interest  in  said  premises  by  deed 
dated  January  IT,  18Y1,  to  the  plaintiff.  The  other  de- 
visees being  infants,  infancy  proceedings  were  instituted 
for  the  sale  of  their  interest,  which,  subsequently  was 
conveyed  to  the  plaintiff  by  deed  dated  February  1, 
1871. 

The  alleged  defeat  of  title  consists  of  supposed  irregu- 
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larities  in  said  proceedings,  which  were  conducted  on  the 
theory  that  the  second  wife  of  Z,  Lawrence  Beebe  was  en- 
titled to  dower  in  said  premises,  and  she  actually  received 
the  sum  of  $  1 ,398.04  out  of  the  proceeds  of  said  sale,  in 
satisfaction  of  her  supposed  dower  interest. 

The  other  irregularity  complained  of  is  that  the  special 
guardian  did  not  enter  into  an  agreement  in  writing  with 
the  purchaser  under  said  proceedings,  or  at  least  that  no 
such  contract  appears  in  the  report  of  said  proceedings.  The 
referee  made  his  report,  under  oath,  in.  the  following  lan- 
guage :  "  I  have  entered  into  an  agreement  for  the  sale 
of  all  the  right,  title  and  interest  of  the  above-named  in- 
fants in  and  to  the  two  pieces  of  land  first  described  in 
the  petition  in  this  matter,  with  James  Hardie,  of  Onon- 
daga, and  that  the  consideration  money  to  be  paid  by  the 
said  James  Hardie  for  said  infants'  interest  in  said  premi- 
ses is  the  sum  of  $5,161.17,  which  is  at  the  rate  of  S10,000 
for  said  two  pieces  of  land,  $2,000  of  said  purchase 
money  is  to  be  paid  down,  the  balance  to  be  secured  by 
the  bond  of  the  purchaser,  and  a  mortgage  on  the  premi- 
ses sold,  payable  in  five  years  with  interest." 

A.  II.  Sheldon,  for  plaintiff. 

Stone,  Gannon  <&  Petit,  for  defendant. 

Vann,  J. — The  parties  to  this  action,  after  agreeing 
upon  the  facts,  present  certain  questions  of  law  for  deci- 
sion, which  will  be  considered  in  their  natural  order. 

1.  In  whom  did  the  title  vest  by  virtue  of  the  convey- 
ance from  John  J.  and  George  C.  Hopper,  dated  March 
6,  1849  ? 

Although  Z.  Lawrence  Beebe  was  named  in  the  deed 
as  one  of  the  parties  of  the  second  part,  the  granting  clause, 
which  effected  the  transferof  title,  conveyed  no  interest  to 
him,  but  ran  exclusively  to  his  wife  and  her  heirs.  The  halen- 
dum  clause,  in  addition  to  its  usual  office  of  describing  the 
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kind  of  estate  granted,  also  limited  the  grant  to  the  wife 
and  her  heirs  exclusively.  This  shows  that  Mr,  Beebe's 
name  was  not  omitted  from  the  granting  clause  by  mis- 
take, and  makes  doubly  clear  the  intention  of  the  grant- 
orSo  Even  when  the  name  of  the  grantee  is  omitted  alto- 
gether from  all  that  part  of  the  conveyance  that  precedes 
the  hahendum.  clause,  and  known  as  the  premises,  if  it  is 
inserted  in  that  clause  it  is  sufficient,  and  makes  the  deed 
effective  (Berry  v,  Billings,  44  Me.^  416,  423 ;  Bridge  -y. 
Wellington,  1  Mass.  219). 

2.  "Was  it  essential  'that  the  special  guardian  should 
report  that  an  agreement  in  writing  had  been  made  with 
the  purchaser  in  the  proceedings  for  the  disposition  of  the 
real  property  of  the  infants  ? 

The  report  of  the  special  guardian  states  that  he  has 
entered  into  an  agreement  for  the  sale  of  the  infants' 
interest,  and  specifies  the  name  of  the  purchaser,  and 
the  terms  of  the  contract ;  but  it  does  not  expressly  state 
that  the  agreement  was  in  writing.  No  written  agree- 
ment either  original  or  copy,  appears  in  the  record  of  the 
proceedings. 

The  statute  in  force  in  1871,  when  the  sale  in  question 
was  made,  differs  in  some  respects  from  the  one  now  in 
force.  It  is  provided  by  section  2356  of  the  Code  of  Civil 
Procedure  that  the  special  guardian  must  enter  into  an 
agreement  to  sell  subject  to  the  approval  of  the  court, 
and  report  the  same  under  oath.  The  word  "  enter  "  im- 
plies a  written  agreement.  The  former  statute  simply 
pro^aded  that  upon  an  agreement  for  a  sale  being  made 
the  same  should  be  reported  to  the  court  on  the  oath  of 
the  guardian  making  the  same  (3  It.  8.  201  §  121,  6th 
ed.)  While  the  present  statute  requires  an  agreement  in 
writing,  the  old  law  was  not  so  exacting,  and  accordingly 
the  practice  widely  prevailed  for  the  guardian  to  make 
a  verbal  contract  to  sell.  The  effect  of  this  method  of 
procedure  was  that  the  purchaser  could  not  be  compelled 
to  complete  his  purchase  {In  re.  Hazard,  9  Paige^  365).  It 
Vol.  XIII.— 37. 
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did  not  affect  his  title,  however,  if  he  accepted  the  convey- 
ance and  paid  the  purchase  price.  It  does  not  expressly 
appear  in  this  case  whether  the  agreement  between  the 
guardian  and  the  purchaser  was  in  writing  or  not,  al- 
though from  the  form  of  the  report  it  is  to  be  inferred 
that  it  was  in  writing.  Even  under  the  statute  now  in 
force,  if  the  contract  to  seU  is  in  writing,  and  the  sub- 
stance thereof  reported  to  the  court,  it  might  well  be  held, 
after  performance,  to  be  a  substantial  compliance  with 
the  law.  It  is  unnecessary,  however,  to  now  pass  upon 
that,  as  the  proceedings  in  question  were  regular,  so  far  as 
the  point  under  consideration  is  concerned. 

3.  Was-  the  title  of  the  purchaser  in  the  infancy 
proceedings  affected  by  the  wrongful  distribution  of  the 
proceeds  ? 

If  the  position  already  taken  is  correct,  Z.  Lawrence 
Beebe  never  had  any  interest  in  the  premises  in  question, 
except  as  tenant  by  curtesy.  As  his  first  wife  died  in- 
testate after  the  birth  of  lawful  issue,  he  had  a  freehold 
estate  for  the  term  of  his  natural  life.  This  was  owing 
to  the  marriage  relation,  how  .ver,  and  not  simply  to  the 
conveyance  of  March  6,  1849.  When  he  died  his  interest 
in  the  premises  ceased,  and  his  widow  was  not  entitled  to 
dower  therein.  The  proceedings  to  sell  the  interest  of 
the  three  infant  children  of  said  Z.  Lawrence  Beebe 
by  his  first  wife  were  conducted  on  the  theory  that  the 
second  wife  was  entitled  to  dower,  and  the  sum  of 
$1,398.04  was  actually  paid  to  her  out  of  the  proceeds  of  the 
sale.  She  had  no  right  to  that  sum ;  but  is  the  purchaser 
to  suffer  on  that  account  ?  Is  his  title  affected  by  the 
erroneous  decision  of  the  county  court,  made  after  such 
title  had  already  vested  in  him  ?  It  would  be  a  harsh  and 
unreasonable  rule  to  require  the  purchaser  to  look  after 
the  distribution  of  the  proceeds  at  his  peril,  for  it  is  a 
subject  over  which  he  has  no  control.  What  could  he  do 
even  if  he  discovered  that  the  proceeds  were  about  to  be 
improperly  distributed?    What  right  or  opportunity  would 
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he  have  to  be  heard  on  that  subject  ?  If  he  secured  a 
hearing  as  a  matter  of  favor,  and  the  court  notwithstand- 
ing erred  in  its  order  of  distribution,  he  would  have  no 
standing  for  an  appeal,  and  hence  would  be  powerless  to 
correct  the  error.  The  error  of  the  court  did  not  affect 
the  action  of  the  purchaser.  He  paid  the  same  amount 
whether  the  deed  to  Mrs.  Catharine  Hopper  Beebe  was 
construed  in  one  way  or  the  other.  If  the  proceedings 
are  regular  at  the  time  that  he  pays  the  purchase  price  and 
accepts  the  proper  conveyance,  he  has  no  further  concern 
in  the  matter.  All  the  responsibility  for  the  subsequent 
proceedings  rests  upon  •  other  shoulders  than  his.  Upon 
payment  by  him  of  the  agreed  price  the  land  becomes 
his,  while  the  money  belongs  to  the  infants.  If  tne  court, 
whose  wards  the  infants  are,  inadvertently  awards  some 
of  the  money  to  a  person  who  is  not  entitled  to  it,  that 
error  does  not  reach  back  and  vitiate  the  title  that  was 
regularly  and  legally  conveyed  at  the  time  that  the  money 
was  paid.  The  remedy  of  the  infants  for  such  a  wrong 
w^ould  not  be  against  the  purchaser  by  depriving  him  of 
the  title,  that  he  had  paid  for,  and  that  was  good 
when  he  paid  for  it  (Davison  v.  De  Freest,  3  Sand.  Ch. 
456). 

The  title  tendered  by  the  plaintiff  was  free  from  valid 
objections,  so  far  as  appears,  and  the  defendant  should 
perform  his  agreement. 

Findings  may  be  prepared  and  a  decree  entered  ac- 
cordingly. 
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MOULTO^N",  Appellant,  ^^-MOULTON",  et  al.,  Impleaded, 
ETC.,  Appellants. 

duncan  and  another,  respondents. 

Supreme    Court,    First    Department,    General  Term, 
March,  1888. 

§§  426,  427. 
Infant — Service  of  summons  upon — Action  for  partition. 

Where,  in  an  action  for  the  partition  of  real  property,  an  infant  over  four- 
teen years  of  age,  owning  a  part  thereof,  was  served  with  the  summons 
by  delivering  a  copy  thereof  to  him  while  he  was  absent  from  the 
country,  attending  school  in  Switzerland,  without  an  order  having 
been  made,  directing  service  by  publication  or  without  the  State,  and 
thereafter,  upon  his  own  petition  setting  forth  that  he  had  been  served 
with  the  summons,  a  guardian  ad  litem  was  appointed  for  him  who  ap- 
peared and  admitted  service  of  the  summons  and  complaint  and  served 
a  general  answer, — Held,  that  the  summons  had  not  been  so  served,  as 
to  give  the  court  jurisdiction  of  the  person  of  the  infant;  [9,  lO]  that 
a  judgment  directing  a  sale  of  the  property  in  suit,  and  the  sale 
thereunder,  were  invalid,  and  that  a  purchaser  at  such  sale  should 
not  be  compelled  to  complete  purchase.     [8,  9] 

It  seems  to  be  necessary  where  one  of  the  parties  defendant  in  an  action 
is  an  infant  over  the  age  of  fourteen  years,  that  the  court  should  ex- 
ercise its  discretion  to  order  or  refuse  to  order  the  delivery  of  the 
summons  and  complaint  to  a  disinterested  third  person  on  behalf  of 
the  infant;  \},  2]  but  an  application  for  and  the  making  of  such  an 
order  will  not  give  the  court  jurisdiction  where  the  infant  himself 
has  not  been  duly  served.     [H] 

It  seems,  that  where  upon  an  application  for  the  appointment  of  a  guard- 
ian ad  litem  of  an  infant  defendant  who  was  upwards  of  fourteen  years 
of  age,  that  fact  appears  in  the  petition  and  the  court  grants  the  appli- 
cation without  directing  delivery  of  a  copy  of  the  summons  and 
complaint  pursuant  to  section  427  of  the  Code  of  Civil  Procedure  to 
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a  disinterested  person  on  behalf  of  the  infant,  that  it  may  be  pre- 
sumed that  the  court  did  not  consider  it  necessary  to  order  such 
further  service,  the  making  of  such  an  order  being  in  the  discretion 
of  the  court.  [12] 

The  rule  under  the  Revised  Statutes  that  in  an  action  for  partition,  juris- 
diction was  acquired  of  an  infant  by  the  appointment  of  a  guard- 
ian ad  litem  in  the  first  instance,  upon  notice  to  such  infant  or  his  gen- 
eral guardian,  has  been  abolished  by  the  repeal  of  2  R.  S.,  317, 
relating  to  proceedings  for  the  partition  of  real  property.   [3-6  ] 

Gotendorf  v.  Goldschmidt  (83  N.  Y.  110);  [4]  Schriver  v.  Schriver 
(13  N.  Y.  Weekly  Digest,  328),  [7],  distinguished  and  not  followed. 
Ingersoll  v.  Mangam  (1  N.  Y.  Civ.  Pro.  151),  followed.  [5] 

{Decided  Ma/rch  2  and  28,  1888.) 

Appeal  by  plaintiff  and  certain  of  the  defendants  from 
an  order  of  special  term  denying  motion  to  compel  pur- 
chasers at  sale  under  decree  in  action  for  partition  to  com- 
plete purchase,  and  relieving  them  therefrom. 

This  action  was  brought  by  one  of  the  children  of 
Charles  Frederick  Moulton,  who  died  intestate  in  Paris, 
France,  on  April  18,  1887,  to  partition  certain  real  prop- 
erty of  which  said  decedent  died  seized,  situate  on  Broad- 
way, near  Spring  street,  in  the  City  of  New  York. 

The  defendants  in  the  action  were  a  son  and  daughter 
of  the  decedent,  three  grandchildren  of  the  decedent,  the 
husband  of  one  of  such  grandchildren,  and  the  wife  of  the 
plaintiff.  One  of  the  grandchildren,  Francis  Joseph  Moul- 
ton, was  an  infant  over  fourteen  years  of  age,  and  at  the 
time  of  the  commencement  of  the  action  was  attending 
school  at  Berne,  Switzerland.  On  August  8,  1887,  an 
order  was  made  ex  parte  appointing  Joseph  F.  Greenough, 
guardian  ad  litem  for  said  Francis  Joseph  Moulton.  This 
order  was  granted  upon  the  petition  of  said  Francis  Joseph 
Moulton,  which,  omitting  title  and  signature,  was  as 
follows. 

"  To  the  supreme  court  of  the  State  of  New  York : 
"  The  petition  of  Francis  Joseph  Moulton,  one  of  the 
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defendants  in   the  above   entitled  action,    respectfully 
shows  to  the  court : 

"  I.  That  this  action  is  brought  for  the  partition  or  sale 
of  certain  real  estate  in  the  city  of  New  York,  known  as 
No.  550  Broadway,  in  which  premises  your  petitioner  has 
an  undivided  twelfth  interest  as  a  son  of  Charles  R.  M. 
Moulton,  a  deceased  son  of  Charles  Frederick  Moulton, 
deceased. 

"  II.  That  the  summons  in  this  action  was  served  on 
your  petitioner  on  the  15th  day  of  July,  1887. 

"  III.  That  your  petitioner  is  an  infant  over  the  age  of 
fourteen  years  but  under  the  age  of  twenty-one  years,  to 
wit,  of  the  age  of  nineteen  years,  on  the  2nd  day  of  Feb- 
ruary, 1887,  last,  and  that  his  father  is  dead  and  he  has  no 
testamentary  guardian,  and  no  guardian  ad  litem^  has 
been  appointed  for  him  herein. 

"Your  petitioner  therefore  prays  this  honorable  court 
to  appoint  Joseph  F.  Greenough,  of  the  city  of  New  York 
(who  is  his  uncle  and  only  next  of  kin  in  New  York  State, 
and  is  a  competent  and  responsible  person,  and  who  has  no 
interest  adverse  to  those  of  your  petitioner),  as  his  guard- 
ian ad  litem,  to  take  charge  of  his  interests  in  relation  to 
the  proceedings  for  a  partition  or  sale  of  the  premises 
above  mentioned. 

"Dated,  18th  July  1887." 

This  petition  was  verified  on  July  18,  1887,  at  the 
"  Republic  of  Switzerland,  Canton  of  Berne,"  before  the 
acting  consul  general,  and  had  annexed  thereto,  the  con- 
sent of  Joseph  F.  Greenough,  to  act  as  the  proposed 
guardian  ad  litem,  and  his  affidavit  showing  that  he  was  a 
competent  and  responsible  person,  verified  August  6, 
1887.  No  other  proof  of  the  service  of  the  summons  and 
complaint  upon  said  infant  is  contained  in  the  judgment- 
roll,  but  there  is  therein,  an  admission  signed  by  the 
guardian  ad  litem  and  dated  August  8,  1887,  of  due  and 
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timely  service  on  the  guardian  ad  litem  on  behalf  of  said 
infant  defendant,  of  the  summons  and  complaint  herein, 
which  is  duly  acknowledged,  and  also  an  answer  of  said 
infant  by  his  guardian  ad  litem  setting  forth  "  that  he  ig 
an  infant  under  the  age  of  twenty-one  years ;  that  he  is  a 
stranger  to  all  and  singular  and  matters  and  things  set 
forth  in  the  complaint,  ....  and  claims  such  interest  in 
the  premises  in  said  complaint  described  as  he  is  entitled 
to,  and  he  submits  his  rights  and  interests  in  aU  the  mat- 
ters in  question  in  this  action  to  the  protection  of  the 
court." 

Kone  of  the  material  allegations  of  the  complaint 
were  put  in  issu«  by  any  of  the  answers  served,  and  the 
usual  proceedings  were  taken  therein,  resulting  in  an  in- 
terlocutory judgment,  decreeing  a  sale  pf  the  premises 
described  in  the  complaint,  and  appointing  a  referee  to 
make  the  sale.  The  premises  were  subsequently  duly  ad- 
vertised for  sale,  pursuant  to  this  judgment,  and  on  Octo- 
ber 27,  1887,  were  sold  at  auction  to  the  respondents, 
David  and  John  P.  Duncan,  who  bid  therefor  the  sum  of 
$133,000,  and  paid  on  account  of  such  purchase  price, 
$13,300.  The  referee  duly  made  his  report  of  such  sale, 
and,  on  October  29, 1887,  final  judgment  was  entered  con- 
firming the  sal^,  directing  the  delivery  of  the  referee's 
deeds  for  the  premises  so  sold  upon  the  payment  of  the 
balance  of  the  purchase  price,  and  also  providing  for  the 
payment  of  costs  and  allowances  of  counsel,  and  a 
division  of  the  remainder  among  those  entitled.  There- 
after, on  the  same  day,  the  said  purchasers  declined  to 
accept  the  referee's  deed  to  the  premises,  on  the  ground 
that  a  good  and  marketable  title  thereto  was  not  thereby 
conveyed,  for  the  reasons,  among  others,  that  the  court 
had  not  obtained  jurisdiction  in  this  action  over  the 
infant  defendant,  Francis  Joseph  Moulton,  so  as  to  bind 
him  by  the  judgment  herein. 

On  December  21,  1887,  the  plaintiff,  upon  an  order  to 
show  cause,  and  aflBdavits,  moved  this  court,  at  a  special 
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term,  for  an  order  compelling  the  respondents,  Duncan, 
to  complete  their  purchase,  and  the  said  repondents,  upon 
another  order,  to  show  cause  and  affidavits,  applied  for  an 
order  relieving  them  from  their  purchase,  and  cancehng 
the  sale,  and  directing  the  return  of  the  deposit  made  by 
them,  with  interest  and  expenses,  and  an  order  was  made 
denying  the  plaintiff's  motion  and  granting  that  made 
by  the  purchasers.  Thereafter,  the  plaintiff,  and  all  the 
defendants,  except  one,  appealed  from  said  order. 

benjamin  T.  Kissam  {Benjamin  T.  Kissam,  attorney 
for  plaintiff ;  John  E.  Ellison,  attorney  for  all  adult  defend- 
ants, except  one,  and  for  guardian  ad  litem  of  infant  de- 
fendant), for  appellants. 

An  infant  over  fourteen  years  of  age  is  &ui  juris  after 
the  service  of  a  summons,  and  may  accept  service  in  any 
form  or  manner.  Code  Civ.  Pro.  §  426,  subd.  4 ;  Thistle 
V.  Thistle,  5  N.  Y.  Civ.  Pro.  43.  Having  been  served 
with  the  summons,  as  he  states  in  his  petition,  he 
voluntarily  appeared  and  petitioned  this  court  to  ap- 
poirlt  a  guardian  ad  litem  to  represent  him;  which 
was  thereupon  done,  and  he  appeared  for  the  in- 
fant and  put  in  an  answer  which  gave  the  court  juris- 
diction. Code  Civ.  Pro.  §  424,  and  cases  below  cited. 
"When  service  upon  the  infant  is  required,  its  only  effect 
is  to  limit  the  time  within  which  he  may  apply  for  the 
appointment  of  a  guardian.  Yarian  v.  Stevens,  2  Duer, 
638;  Gotendorf  v.  Goldschmidt,  83  JSf.  Y.  110;  Code 
Ci/v.  Pro.  §  116,  subd.  2 ;  Cod£  Pro.  §  471. 

Code  Pro.  §  134,  subd.  4  (in  respect  to  service),  is  sub- 
stantially re-enacted  in  Code  of  Civil  Procedure,  §  426, 
subd.  4. 

Code  Pro.  §  1 39  (in  respect  to  voluntary  appearance), 
is  re-enacted  in  Code  of  Civil  Procedure,  §  424. 

Code  Pro.  §  116,  subd.  2  (in  respect  to  the  appointment 
of  a  guardian),  corresponds  generally  with  section  471  of 
Cod£  of  Civ.  Pro.  Varian  v.  Stevens  is  cited  and  approved 
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of  in  Rogers  v.  McLean,  31  Barh.  304,  also  approved  of 
by  the  court  of  appeals  in  same  case,  34  iT.  Y.  536,  542. 
To  the  same  effect,  see  Jennings  v.  Jennings,  2  Abh.  Pr. 
6  ;  Disbrow  v.  Folger,  5  Ahh.  Pr.  54 ;  Wellington  v,  Claa- 
son,  9  Ahh.  Pr.  177;  and  in  Shriver  v.  Schriver,  12  N.  Y. 
Weekly  Dig.  328.  The  first  objection  was,  that  the  "  judg- 
ment and  all  proceedings  in  the  action  were  invalid  and 
"void  by  reason  of  the  infant  defendant.  Bertha  Ball,  never 
having  been  served  with  the  summons  and  complaint  in  this 
action."  It  was  held  the  appointment  of  guardian  ad 
litem,  for  a  non-resident  defendant  over  fourteen  years  of 
age,  upon  the  petition  of  such  infant,  together  with  an 
appearance  and  answer  by  said  guardian,  is  sufficient  to 
give  jurisdiction  to  the  court  without  service  of  a  sum- 
mons upon  the  infant.  In  this  same  case,  on  appeal  to 
the  court  of  appeals  (86  N.  Y.  580),  the  chief  justice 
says :  "  Most  of  the  objections  to  the  title  set  up  by  the  pur- 
chaser have  been  answered  by  the  learned  general  term," 
thus  affirming  the  decision  of  the  court  below  in  respect 
to  the  foregoing  objection.  In  Thistle  v.  Thistle  (5  JSf.  Y. 
Civ.  Pro.  43),  decided  in  February,  1884,  Donohue,  J., 
says,  "  The  sole  object  of  the  service  is  to  procure  the  ap- 
pearance of  the  party.  Where,  as  in  this  case,  the  infant 
has,  on  the  application  of  his  own  voluntary  representa- 
tion, appeared,  that  is  sufficient,  the  intent  of  the  Code  be- 
ing that  the  infant  should  have  his  day  in  court,  and  the 
infant  has  had  it  here.  How  the  service  was  made  is  of 
no  mportance,  as  the  appearance  is  not  dependent  on 
that."  The  motion  to  compel  the  purchasers  to  complete, 
and  accept  the  deed  tendered  them  should  have  been 
granted. 

.  .  .  .  The  sworn  statement  of  the  infant  cannot  be 
challenged.  Syracuse  Savings  Bank  v.  Burton,  6  iT.  Y. 
Civ.  Pro.  216,  221.  The  judgment  i^  prima  facie  evidence 
of  the  jurisdiction,  and  recitals  may  prove  jurisdiction 
applicable  to  infants  as  weU  as  adults.    Bosworth  v.  Van- 
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dewalker,  53  JV.  Y.  597 ;  Read  v.  Read,  7  iT.  Y.  Weekly 
Dig.  244  ;  Barnard  v.  Heydrick,  49  Barb.  62,  72. 

T.  S.  Ormiston  {Ormiston  (&  Doi'set,  attorneys),  for 
purchasers,  respondents. 

Francis  Joseph  Moulton,  a  necessary  infant  defendant, 
was  not  served  with  the  summons.  This  was  admitted  on 
the  argument  below.  It  is,  however,  evident  on  the 
record.  Service  of  a  summons  is  a  question  of  law  as 
well  as  of  fact ;  or  rather,  it  is  a  conclusion  of  law,  to  be 
determined  only  after  the  facts  purporting  to  make  ser- 
vice are  known.  The  infant's  statement  is  a  bare  conclu- 
sion, and  must  be  considered  in  the  light  of  other  circum- 
stances,— i.  €.,  that  he  makes  it  in  Switzerland  three  days 
only  after  he  says  service  occurred,  a  physical  impossi- 
bility, except  under  an  order  for  personal  service  without 
the  State.  The  statement  cannot  be  viewed  as  an  admis- 
sion of  service,  because  it  does  not  state  the  place  of  ser- 
vice, and  because  the  petitioner  is  not  ^n  adult.  Code 
Civ.  Pro.  §  434.  The  fact  undoubtedly  is  that,  by  mail, 
he  was  apprised  ot  the  suit,  and  was  furnished  with  the 
petition,  and,  three  days  later,  verified  it.  He  is,  there- 
fore, not  bound  by  the  judgment,  and  the  title,  through 
the  referee's  deed,  is  defective.  Actions  for  partition  are 
now  controlled  by  Code  Civ.  Pro.  §  1532-1595.  Section 
1535  provides  that  a  guardian  ad  litem  for  an  infant 
party  can  be  appointed  only  by  the  court.  Sections  1577 
and  1557  provide  that  a  final  judgment  in  these  actions 
is  binding  and  conclusive  upon  the  plaintiff ;  each  defend- 
ant upon  whom  the  summons  was  served,  either 'person- 
ally or  without  the  State,  or  by  publication,  pursuant  to 
an  order  obtained  for  that  purpose  ;  and  the  legal  repre- 
sentatives of  each  party.  None  other  of  those  sections 
bears  at  all  upon  the  point  in  question. 

By  the  above  sections  jurisdiction  is  obtained  over, 
and  final  judgment  is  conclusive  upon  only  those  served 
with  the  summons,  and  the  legal  representatives  of  those 
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served.  But  by  section  424  a  voluntary  general  appear- 
ance of  a  defendant  is  equivalent  to  personal  service  of 
the  summons  upon  him.  Can  the  petition  of  the  infant 
herein  be  construed  to  be  a  voluntary  general  appear- 
ance ?  The  court  of  appeals,  in  Ingersoll  v.  Mangam,  1 
JV.  Y.  Civ.  Pro.  151,  decides  this  in  the  negative.  Judge 
Andrews^  in  an  opinion  in  which  all  concur  (Rapallo,  J  , 
absent),  says  (p.  156),  "The  appearance  by  the  guardian 
was  not  an  appearance  by  the  infant,  and  was  not  within 
section  424.  The  infant  was  incapable  of  consenting  to 
such  appearance,  and  the  gurdian  could  not  consent  to  the 
exercise  of  jurisdiction  over  him  by  an  appearance  not 
preceded  by  the  service  of  process."  "Without  service  of  the 
summons  in  some  of  the  forms  prescribed  in  Code  of  Civil 
Procedure,  or  advantage  taken  of  the  methods,  if  applicable 
to  the  facts  of  this  case  set  forth  in  section  473  of  this 
Code,  jurisdiction  has  not  been  obtained  over  the  infant. 
In  Walter  v.  DeGraff,  Judge  O'Goeman  distinctly  declared 
this  doctrine  as  apphcable  even  to  a  partition  suit.  See  his 
opinion  in  the  Daily  Register,  October  24,  1887;  S.  C,  19 
Alh.  N.  a.  406 ;  11  JSf.  Y.  St.  Bep.  274.  There  has  been 
no  doubt  of  the  necessity  in  all  cases  save  partition  suits. 
Ingersoll  v.  Mangam,  1  iV.  Y.  Civ.  Pro.  151.  This 
case  and  Gotendorf  v.  Goldschmidt  (83  N'.  Y.  110), 
clearly  show  the  reason  for  the  different  rule  existing  in 
partition  proceedings.  These  were  formerly  controlled 
by  the  Revised  Statutes  (part  III.  chap.  Y.  title  3,  6th 
ed.  p.  682),  under  which  proceedings  were  instituted  by 
petition,  not  a  summons  ;  and  jurisdiction  over  infants  was 
acquired  by  the  appointment  of  a  guardian,  or  notice  to 
the  infant  or  his  general  guardian.  By  section  448  of  the 
Old  Code,  these  provisions  of  the  R.  S.  controlling  parti- 
tion were  made  applicable  to  actions  for  partition  under 
that  Code,  so  far  as  the  same  could  be  applied,  to  the  sub- 
stance and  subject  matter  of  the  action  without  regard  to 
form And  substantially  the  same  proced- 
ure would  in  a  certain  specified  case  be  still  valid  under 
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section  443  of  our  present  Code,  which  was  not  adopted, 
however,  herein.  But  these  provisions  of  the  R.  S.  were 
repealed  by  Laws  of  1880,  chap.  245,  and  all  partition  suits 
instituted  after  Sept.  1,  1880,  are  governed  exclusively 
by  the  Code  of  Civil  Procedure.  None  of  the  cases  in  the 
books  uphold  the  jurisdiction  of  the  courts  over  infants  not 
served  with  the  summons  arose  under  the  new  provisions, 
with  the  possible  exception  of  the  special  term  case  of 
Thistle  V.  Thistle,  5  iV^.  Y.  Civ.  Pro.  43.  In  the  case 
specially  relied  on  by  the  appellant,  Shriver  v.  Shriver,  12 
Weekly  Dig.  328,  the  petition  of  the  infant  for  a  guardian 
ad  litem  (See  Appeal  Book  21,  of  1881,  No.  329),  was 
verified  April  30, 1880,  and  while  the  general  term,  under 
the  authority  of  Gottendorf  v.  Goldschmidt,  held  that  the 
court  had  obtained  jurisdiction,  the  court  of  appeals 
(86  iV.  Y.  580)  affirmed  the  order  relieving  the  purchaser 
for  another  reason,  without  considering  this  point.  In 
Thistle  v.  Thistle  (5  N.  Y.  Civ.  Pro.  43),  the  same  learned 
justice  who  made  the  order  appealed  from  herein,  held 
that  how  service  was  made  under  section  440  of  the  Code 
of  Civil  Procedure  is  of  no  importance,  as  the  appearance 
is  not  dependent  on  that.  Service  was  claimed  to  have 
been  made,  under  an  order  for  publication,  and  the  correct- 
ness of  the  above  decision  is  not  necessarily  involved 
herein. 

Brady,  J. — The  respondents  purchased  at  a  sale,  made 
pursuant  to  the  judgment  in  this  action,  which  was  one 
for  the  partition  of  lands,  but  refused  to  complete,  for  two 
reasons.  The  first*  was  that  Francis  J.  Moulton,  an  in- 
fant over  nineteen  years  of  age,  who  was  a  necessary  party, 
and  temporarily  at  school  in  Berne,  Switzerland,  on  being 

*  The  first  objection,  as  stated  in  the  written  reason,  for  refusing  to 
take  title  filed  by  the  purchasers  with  the  referee  to  sell,  was  that  "  it 
is  not  shown  that  the  court  obtained  jurisdiction  in  this  action  over  the 
defendant  Francis  Joseph  Moulton  so  as  to  bind  him  by  the  judgment 
herein. " 
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served  with  a  summons  made  application  to  this  court,  in 
writing,  for  the  appointment  of  a  guardian  to  protect  his 
interests. 

In  his  affidavit  it  was  stated  that  he  had  been  served 
with  a  summons,  that  his  father  was  dead,  and  that  he 
had  no  testamentary  guardian  and  no  guardian  ad  litem, 
and  asked  to  have  his  uncle  appointed  guardian  ad  litem, 
which  was  done. 

By  section  426  of  the  Code,  provision  is  made  for  the 
personal  service  of  a  summons  upon  a  defendant  if  an  in- 
fant under  the  age  of  fourteen  years,  and  it  is  declared  that 
it  must  be  made  by  delivering  a  copy  to  him  and  also  to  his 
father,  mother  or  guardian,  or,  if  there  be  none  within  the 
State,  to  the  person  having  the  care  and  control  of  him  or 
with  whom  he  resides,  or  in  whose  service  he  is  em- 
ployed. 
\}']  By  section  427  it  is  provided  that  when  the  defend- 
ant is  an  infant  of  the  age  of  fourteen  years  or  up- 
ward, the  court  may,  in  its  discretion,  with  or  without  ap- 
plication therefor  and  in  the  defendant's  interest,  make 
an  order  requiring  a  copy  of  the  summons  to  be  also  de- 
livered in  behalf  of  the  defendant  to  a  person  designated 
in  the  order,  and  that  the  service  of  the  summons  shall 
not  be  deemed  complete  until  it  is  so  delivered. 

It  is  true  that  this  section  relates  as  well  to  a  defend- 
ant who  by  reason  of  habitual  drunkenness  or  for  any 
other  cause  is  mentally  incapable  adequately  to  protect 
his  rights,  although  not  judicially  declared  to  be  incompe- 
tent to  manage  his  affairs,  and  has  relation,  therefore,  to 
the  second  subdivision  of  section  426,  to  which  reference 
has  been  made,  and  which  provides  for  service  of  the 
summons  upon  a  person  judicially  declared  to  be  incompe- 
tent to  manage  his  own  affairs  in  consequence  of  lunacy, 

&c. 
[2]        It  thus  appears  that  when  the  infant  is  fourteen 
years  and  upwards,  the  service  must  be  made  as  indi- 
cated upon  the  infant  and  some  person  to  be  designated 
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by  the  court  in  tJie  exercise  of  its  discretion.  No  ap- 
plication was  made  under  the  section,  and  it  appears 
to  have  been  ignored.*  It  seems  to  be  a  very  remarkable 
feature  of  the  statute,  but  we  must  accept  it  as  we  find  it 

and  give  it  its  force  as  an  existing  impediment. 
P]        Prior  to  the  passage  of  the  act  of.  the  Legislature  in 

1880,  chapter  245,  which  repealed  the  provisions  of 
the  Revised  Statutes  for  the  partition  of  lands,  it  was  held 
that  jurisdiction  over  the  person  and  property  of  infants 
was  acquired  by  the  appointment  of  a  guardian  in  the 
first  instance  upon  notice  to  such  infants  or  their  general 
guardian.  It  was  considered  that  service  of  notice  upon 
the  infants  was  not  indispensable  to  the  exercise  of  dis- 
cretion, and  this  resulted  from  the  fact  that  the  provisions 
referred  to  were,  by  section  448  of  the  Code,  made  ap- 
plicable to  actions  for  partition,  so  far  as  they  could  be 

applied. 
[4]        In  Gotendorf  v.  Goldschmidt  (83  iV^.  Y.  110),   it 

was  decided  that  personal  service  of  the  summons 
upon  the  infant  was  not  essential  to  give  the  court  juris- 
diction, and  thus  a  distinction  was  intimated  between  an 
action  of  foreclosure  and  an  action  for  partition,  which 

was  subsequently  more  fully  declared.  For  in  the 
[»]  case  of  Ingersoll  v.  Mangam  (1  iV.  Y.  Civ.  Pro. 
•  151),  which  was  an  action  of  foreclosure,  it  was  de- 
termined that  the  provisions  of  section  416  (now,  under 
the  present  Code,  section  426),  were  applicable,  and  that 
a  defendant  under  fourteen  must  be  served  with  a  sum- 
mons, as  therein  prescribed,  in  order  to  acquire  jurisdic- 
tion over  him  and  his  estate  involved,  and  the  distinction 
between  such  an  action  and  an  action  for  partition  is  re- 
ferred to  and  stated,  and  it  was  held  that  the  voluntary 
appearance  of  the  infants  by  the  guardian  was  not  suffi- 
cient to  confer  jurisdiction,  and  that  the  order  was  un- 
authorized, inasmuch  as  from  the  failure  to  serve  the  sum- 

*  See  opinion  filed  on  reconsideration  of  this  appeal,  post,  p.  433. 
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mons  in  the  manner  required  by  the  section,  the  court 
acquired  no  jurisdiction  over  the  infant  or  to  appoint  a 

guardian  ad  litem.'^ 
[8]  The  repeal  of  the  provisions  of  the  Revised  Statutes 
already  referred  to  placed  the  proceedings  in  parti- 
tion upon  the  same  statutory  enactment  which  govern 
other  actions,  and  therefore  it  is  required  that  the  service 
upon  the  infant  shall  be  as  declared  by  the  Code. 

There  was  no  order  made  in  this  case  as  contemplated 
by  section  427  of  the  Code,  and  therefore  the  infant  was 
not  properly  served  with  the  summons,  and  the  court  ac- 
quired no  jurisdiction  over  him.f 
n  In  thecaseof  Schriver-y.  Schriver(12ir.  Y.  WeeJdy 
Dig.  328),  the  petition  of  the  infant  for  the  appoint- 
ment of  a  guardian  was  verified  on  the  30th  of  April, 
1880,  and  before  the  passage  of  the  act  of  1880,  and  the 
application  was,  therefore,  properly  granted  in  accordance 
with  what  was  then  the  practice.  It  is  no  longer  an 
authority  upon  the  subject  of  this  appeal  in  consequence 
of  the  change  accomplished  by  the  act  of  1880.:}: 

*  To  the  same  effect,  Bellamy  v.  Guhl  (63  Eow.  Pr.  460),  but  see 
Thistle  «.  Thistle  (5  iVI  Y.  Civ.  Pro.  43),  holding  that  appearance  by- 
guardian  ad  litem  confers  jurisdiction. 

f  See  opinion  filed  on  reconsideration  of  this  question,  'post,  p.  443. 

X  The  decision  in  Schriver  «.  Schriver  was  made  upon  an  appli- 
cation by  a  purchaser  at  a  sale,  under  a  decree  in  partition  to  be 
relieved  from  his  purchase.  He  objected  to  taking  title  on  several 
grounds,  and  among  others :  "  that  the  judgment  and  all  proceedkigs 
in  this  action  are  invalid  and  void,  by  reason  of  the  infant  defendant 
Bertha  Beall,  never  having  been  served  with  the  summons  and  com- 
plaint in  this  action. "  It  appeared  from  the  papers  upon  which  the 
decision  was  made  that  Bertha  Beall,  an  infant  over  the  age  of  four- 
teen years,  having  an  interest  in  the  premises  which  were  the  subject 
of  the  action,  had  been  made  a  party  defendant,  thereto,  and  that  she 
presented  a  petition  to  the  Court  for  the  appointment  of  the  guardian  ad 
litem,  in  which  she  stated  "that  she  was  eighteen  years  of  age  on  the 
26th  day  of  January,  1880,  and  resided  with  her  father,  Alpheus  Beall, 
at  Cumberland  in  the  State  of  Maryland ;   that,  as  she  is  informed  aa 
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[**]       The  result  of  these  considerations  is  that  the  judg- 
ment under  which  the  sale  was  made  was  invalid,  and 

action  has  been  commenced  in  this  court  against  your  petitioner,  said 
infant,  and  others  by  William  Schriver  for  a  division  and  partition  of 
certain  real  estates  situated  in  the  citj'of  New  York.  .  .  .  That 
the  summons  has  not  been  served  on  your  petitioner,  and  your  peti- 
tioner has  no  general  and  testamentary  guardian  residing  in  the  State 
of  New  York,  and  no  guardian  ad  litem  has  been  appointed  for  your 
petitioner, "  and  asks  for  appointment  of  Jacob  Fromme,  as  guardian  ad 
litem  "  for  special  purpose  of  taking  charge  of  said  infant's  interest 
relating  to  the  proceedings  for  the  partition  of  the  premises  above  men- 
tioned." This  petition  was  duly  verified,  and,  annexed  thereto,  was  the 
consent  of  Jacob  Fromme  to  act  as  such  guardian  ad  litem,  and  an 
affidavit,  showing  his  disinterestedness,  competence  and  responsibility. 
The  petition  was  dated  and  verified  at  Cumberland,  Maryland,  on 
April  20,  1880,  and  an  order  was  made  and  entered  May  8,  1880,  ap- 
pointing said  Jacob  Fromme  such  guardian  ad  litem.  Service  of  the 
summons  and  complaint  in  the  action  was  admitted  by  said  guardian 
ad  litem,  for  the  infant  on  May  11,  1880,  and  a  general  answer  on  be- 
half of  said  infant  was  served  May  13,  1880.  All  these  proceedings, 
therefore,  were  taken  before  the  last  nine  chapters.  Code  of  Civil  Pro- 
cedure, which  contain  the  provisions  relating  to  actions  for  partition, 
went  into  effect,  and  also  before  chapter  245  of  the  Laws  of  1880, 
repealing  3  R.  S.  317,  chap.  5,  which  included  the  provisions  relating 
to  proceedings  for  the  partition  of  real  property,  took  effect.  The 
court,  at  special  term,  granted  an  order  relieving  the  purchaser  from 
his  purchase,  but  did  not  file  any  opinion  showing  the  ground  on 
which  this  relief  was  granted.  The  order  of  the  special  term  was 
affirmed  by  the  general  term  because  of  objections  other  than  that 
above  specified.  The  only  , portion  of  the  general  term  opinion 
(written  by  Davis,  P.  J.,  and  concurred  in  by  Daniels  and  Brady, 
JJ.),  referring  to  said  objection,  is  the  following  paragraph  thereof ' 
"  The  several  grounds  of  objection  specified  were — 
"  First.  That  the  judgment  in  the  action  was  invalid  and  void  by 
reason  of  the  infant  defendant,  Bertha  Beall,  never  having  been  served 
with  the  summons  and  complaint.  It  appears  that  the  infant  men- 
tioned in  this  objection  was  a  non-resident  of  the  State,  over  the  age 
of  fourteen  years.  She  filed  her  petition  for  the  appointment  of  a 
guardian  ad  litem,  upon  which  such,  guardian  ad  litem  was  appointed, 
and  the  summoas  and  complaint  were  served  upon  him  He  appeared 
in  the  action  on  behalf  of  the  infant  and  put  in  an  answer.'  It  was  not 
necessary  under  such  circumstances  that  it  should  appear  that  she 
had  been  served  with  the  summons.     The  appointment  of  the  guard- 
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that  the  purchaser  was  properly  relieved  from  any  ob- 
ligation to  complete  the  purchase. 

For  these  reasons,  the  order  appealed  from  must  be 
affirmed,  with  $10  costs  and  disbursements. 

Yan  Brunt,  P.  J.,  and  Daniels,  J.,  concurred. 

Upon  a  reconsideration  of  this  appeal  the  following 
supplemental  opinion  was  filed  : 

P]      Brady,  J. — A  reconsideration  of  this  case  has  led  to 

the  conclusion  that  the  judgment  neretofore  declared 
herein  is  correct,  but  it  results  from  the  failure  of  the 
plaintiff  so  to  serve  the  summons  as  to  acquire  jurisdiction. 

The  minor  was  absent  from  this  State,  and  in  Switzer- 
\}^']    land,  where  it    was  served  upon  him,  and  without 

any  order  of  publication  existing.*  This  was  unau- 
thorized under  the  provisions  of  the  Code,  sections  426 

and  427.  The  failure  to  apply  for  an  order  for  the 
[1^]    additional   service  under  the  provisions  of  the  last 

section  mentioned,  was  for  this  reason  unnecessary, 
and  if  made,  it  would  not  under  the  circumstances  have 
corrected  the  error  suggested.  The  decision  herein,  there- 
fore, so  far  as  it  embraced  that  question,  was  not  requi- 
site to  the  disposition  of  the  appeal.     Further  considera- 

ian  and  his  appearance  and  answer  were  quite  sufficient  to  give  the 
pourt  jurisdiction.  Grotendorf  v.  Goldsmith,  11  N.  Y.  Weekly  Dig, 
295." 

The  court  of  appeals  on  appeal,  from  the  order  entered  on  the 
decision  of  the  general  term,  sustained  it  in  its  determination  (86  N. 
Y.  575),  but  did  not  directly  refer  to  the  question  here  considered. 
The  justice  writing  the  opinion  does,  however,  say,  "  Most  of  the  ob- 
jections to  the  title  set  up  by  the  purchaser  have  been  answered  by  the 
learned  general  term,"  thus  in  effect  approving  of  its  conclusions. 

*  The  provisions  of  the  Code  relating  to   service  of  summons  by 
publication  apply  equally  to  an   infant  as  to  an  adult.     Syracuse 
Savings  Bank  v.  Burton  {8ujm.  Ct.,   Ulster  Co.  8p.  T.,  July,  1884), 
%N.  T.  Oiv.  Pro.  216. 
Vol.  Xm.— 28. 
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tion  of  that  question  leads  to  the  conviction,  namely, 
[^  that  when  the  application  is  made  for  the  appoint- 
ment of  a  guardian  and  it  appears  in  the  petition  that 
the  minor  is  fourteen  years  and  upwards,  it  may  very 
well  be  presumed,  when  no  order  thereto  is  made,  that  the 
court  passing  upon  the  application  did  not  consider  it  nec- 
essary to  order  a  further  service.  This  arises  from  the 
language  of  the  section,  that  the  court  may  in  its  discre- 
tion, with  or  without  an  application  therefor,  make  an 
order  requiring  a  copy  of  the  summons  to  be  delivered  to 
some  person  designated  in  the  order. 

The  judgment  pronounced  must  be  sustained,  but  for 
the  reasons  now  stated. 

Yan  Bkunt,  p.  J.,  concurred. 


DUEA]S"T,  AS  Executor,   etc.,   Appellant,   v.  ABEN- 
DEOTH,  Impleaded,  etc.,'  Eespondent. 

SuPEEME    Couet,    First    Department,    General    Term,. 
March,  1888. 

§§  3228,  3234,  3238,  3256. 

Costs — Rt'ffht  to,   wJiere  costs  of  appeal  directed  to  abide  event — Disburse- 
ments. 

Where  a  verdict  is  directed  in  favor  of  a  plaintiff  on  certain  causes  of 
action  mentioned  in  the  complaint,  and  for  the  defendant  upon  other 
distinct  causes  of  action  contained  in  the  same  complaint,  the  defend- 
ant as  well  as  the  plaintiff  is  entitled  to  costs,  p,^0]  and  their  award 
is  in  no  manner  discretionary  ;  [lO]  hut  costs  and  disbursements  of  an 
appeal  from  a  former  judgment  in  defendant's  favor,  in  which  he  was 
unsuccessful  and  which  resulted  in  an  order  directing  a  new  trial 
with  "  costs  to  abide  the  event,"  should  not  be  included  in  the  costs 
so  taxed  by  him.  [9] 

In  the  supreme  court,  where  a  judgment  is  reversed  and  a  new  trial 
ordered,  with  "  costs  to  abide  the  event  of  the  action,"  the  party 
succeeding  upon  the  appeal  is  entitled  to  costs  of  the  appeal  if  he 
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finally  succeeds  in  the  action,  but  jf  he  does  not  he  is  not  entitled  tc 
such  costs,  [2]  for  the  reason  that  it  is  considered  unjust  to  allow  a 
party  through  -whose  acts  costs  were  needlessly  accumulated  to  avail 
himself  of  an  indefensible  position  taken  by  him,  and  in  that  manner 
finally  secure  their  allowance.  [*]  While  the  court  of  appeals  has 
prescribed  a  different  rule  for  the  consideration  and  effect  of  this 
direction  in  an  order  of  reversal,  ['i']  that  rule  applies  only  to  an  order 
made  by  that  court  and  not  to  orders  of  the  general  term  of  the 
supreme  court.  [8] 

Comly  ■».  Mayor  (1  iV.  Y.  Civ.  Pro.  306),  overruled  and  not  followed;  [5] 
Sheridan  v.  Genet  (1  Id  809,  note);  [3J  Union  Trust  Company  v. 
Whiton  (17  Hun,  593;  appeal  dismissed,  78  H.  T.  491),  [6]  followed. 

Witness  fees  should  not  be  allowed  for  the  attendance  of  witnesses 
where  the  affidavit  upon  which  it  is  sought  to  tax  them  does  not 
show  that  the  witnesses  have  been  sworn  upon  the  trial,  or,  if  they 
were  not  sworn,  that  their  attendance  had  been  obtained  in  good 
faith,  with  the  expectation  that  their  evidence  would  become  material 
on  the  trial  of  the  issue.  [H] 

Where  a  judgment  in  favor  of  the  defendant  in  an  action  was  reversed 
and  a  new  trial  ordered,  and  on  the  new  trial  the  plaintiff  succeeded 
on  some  causes  of  action  and  the  defendant  upon  others, — Held,  that 
that  there  was  no  legal  ground  for  objection  to  the  taxation  by  the 
defendant  of  sheriff's  term  fees;  of  charges  for  affidavits  and  acknowl- 
edgments; of  clerk's  fees  for  entering  the  first  judgment;  of  the 
expense  paid  for  a  copy  of  the  opinion  of  the  general  term,  and  of 
the  fee  paid  for  a  copy  of  the  minutes  of  the  first  trial,  where  the 
bill  of  costs  in  which  they  were  contained  had  appended  the  usual 
affidavit,  to  the  effect  "that  the  foregoing  disbursements  have  been 
made  or  will  be  necessarily  incurred,"  but  a  charge  therein  for 
sheriff's  jury  fees  and  for  a  satisfaction-piece  should  be  disallowed 
unless  evidence  sustaining  and  authenticating  them  is  produced.  [13J 

Durant  «.  Abendroth,  (9  i\r.  T.  Civ.  Pro.  446},  reversed, 

{Decided  MourcJi,  1888.) 

Appeal  by  plaintiff  from  an  order  denying  a  motion 
made  by  him  for  a  new  taxation  of  the  defendant's  bill  of 
costs. 

Reported  below  9  iT.  Y.  Civ.  Pro.  446. 

This  action  was  brought  upon  nineteen  distinct  causes 
of  action,  and  was  first  tried  on  October  11,  1882,  and  re- 
sulted in  a  judgment  in  favor  of  the  defendant,  from 
which  the  plaintiff  duly  appealed  to  tlie  general  term  of 
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this  court ;  that  appeal  was  decided  March  5,  1886,  and 
resulted  in  an  order  reversing  the  judgment  theretofore 
entered  in  favor  of  the  defendant  and  directing  a  new 
trial,  "  costs  to  abide  the  event."  The  action  again  came 
on  for  trial  on  March  23,  1886,  before  the  Hon.  C.  H. 
Yan  Brunt  and  a  jury,  and  a  verdict  was  rendered  by 
direction  of  the  court  m  favor  of  the  plaintiff  upon  nine 
causes  of  action  for  the  sum  of  $3,388.53,  in  favor  of  the 
defendant  on  six  causes  of  action,  and  the  complaint  was 
dismissed  as  to  three  causes  of  action. 

The  defendant  thereafter  served  a  bill  of  costs,  in 
which  were  included  the  following  items  of  costs : 

Costs  before  notice  of  trial $10  00 

Costs  after  notice  of  trial 15  00 

Term  fees „ 50  00 

Trial  fee,  issue  of  fact , 30  00 

Trial  fee,  issue  of  fact,  second  trial 30  00 

Allowance  by  court 500  00 

Proceedings  after  granting  and  before  new  trial.     25  00 

Making  and  serving  amendments 10  00 

On  appeal  to  general  term,  before  argument ....     20  00 

On  appeal  to  general  term,  for  argument 40  00 

The  plaintiff  excepted  to  all  these  items  except  that  for 
term  fee,  for  one  trial  fee,  and  allowance  by  court.  The 
plaintiff  also  excepted  to  the  following  items  of  disburse- 
ments included  in  said  bill  of  costs : 

Sheriff's  term  fees o . .  $4  00 

Affidavits  and  acknowledgments 1  85 

Certified  copies  orders 90 

Clerk's  fees  taxing  costs 25 

Transcript  and  filing 12 

Printing  points 6  00 

Copies  of  following  papers,  opinion 2  10 

Also  to  the  witness  fees ;  and  the  clerk  overruled  all 
these  objections,  but  he  disallowed  the  following  charges 
upon  objection  being  made :  One  extract  from  minutes, 
$.10 ;  one  clerk's  fee  on  entering  judgment,  $.50 ;  satisfac- 
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tion  piece,  $.25 ;  sheriff's  fees  on  execution,  $.T2,  and  a 
part  of  the  witness  fees.  The  bill  of  costs  had  annexed 
thereto  the  usual  affidavit  made  by  one  of  the  attorneys 
for  the  defendant,  "that  the  foregoing  disbursements  have 
been  made  in  this  action  or  will  be  necessarily  incurred 
therein  to  the  best  of  his  knowledge  and  belief,"  and  had 
also  annexed  thereto  an  affidavit  "that  the  witnesses 
named  in  the  bill  of  costs  hereto  annexed  severally  neces- 
sarily attended  as  witnesses  on  the  part  of  the  defendants 
in  this  action ;  that  they  were  severally  and  necessarily 
in  attendance  on  the  trial  of  this  action  the  number  of 
days  stated  in  said  bill  of  costs." 

The  objections  Averemade  upon  an  affidavit,  and  motion, 
for  a  new  taxation  of  costs  was  thereafter  made  by  the 
plaintiff's  attorneys  upon  said  affidavit,  and  another  affi- 
davit setting  forth  the  disposition  made  by  the  clerk  of 
said  objections  and  upon  the  bill  of  costs  and  the  affidavits 
thereto  annexed. 

The  court  at  special  term  denied  a  new  taxation,  and 
the  plaintiff  thereupon  took  this  appeal  from  the  order 
there  entered  in  accordance  with  such  direction. 

Gustavus  W.  Rawson  {Norwood  &  Coggeshall,  attor- 
neys for  plaintiff),  appellant. 

The  costs  and  disbursements  on  appeal  to  the  general 
term  from  the  first  judgment,  and  of  the  first  trial, 
should  have  been  disallowed  in  defendant's  bill  of  costs, 
and  the  reversal  of  the  first  judgment  by  the  general 
term  order,  with  costs,  to  abide  the  event,  entitled 
only  the  party  successful  on  said  appeal,  the  plaintiff,  to 
tax  said  costs.  Two  constructions  have  been  placed  upon 
the  words,  "costs  to  abide  the  event."  1st.  That  the 
party  successful  on  the  appeal,  and  who  succeeds  in 
reversing  the  judgment,  is  alone  entitled  to  tax  the  gen- 
eral term  costs.  2d.  That  the  party  eventually  or  finally 
successful  in  the  action,  is  alone  entitled  to  tax  said  costs. 
The  court  of  appeals,  in  construing  their  own  order,  and 
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other  courts,  and  the  supreme  court  in  otlier  depart- 
ments, have  followed  the  second  construction,  but  the 
"  settled  rule  in  this,  the  first  department,  has  again  and 
again  been  declared  to  be,  that '  costs  to  abide  the  event ' 
mean  to  the  party  successful  on  the  appeal."     Sheridan  v. 

Genet,   1  JV.  T.  Civ.  Pro.  309,  note Lydd  v. 

Kenny,  1  Id.  310  note\  Union  Trust  Company  of  N.  Y. 
V.  Wiiiton,  17  JTtin,  593;  Comly  v.  Mayor,  1  JST.  T. 
Civ.  Pro.  307.  ...  In  the  case  of  First  N.  Bank  of  Mead- 
ville  V.  Fourth  N.B.  of  N.  Y.,1  iV.  Y.  Civ.  Pro.  318,  note 
the  court  of  appeals  referred  to  the  case  of  the  Union 
Trust  Co.  V.  AVhiton,  and  said,  in  that  case,  ''we  refused  to 
interfere  with  the  construction  given  by  the  general 
term  of  the  first  department  to  its  own  order."  The 
question,  however,  here  is  as  to  the  construction  of  our  or- 
der, and  the  decision  in  this  case  has  reference  only  to  the 
construction  of  the  order  of  the  court  of  appeals.  Mr. 
Austin  Abbott  in  11  Ahh.  iV.  C,  218,  note,  says  the  general 
term  in  the  first  department  hold,  as  a  general  rule,  that 
the  party  unsuccessful  on  the  appeal,  although  successful 
in  the  action,  is  entitled  to  costs,  and  cites  Union 
Trust  Company  v.  Whiton,  above  referred  to.  The 
plaintiif  was  the  successful,  or  prevailing  party,  on  the 
appeal,  and  therefore  was  alone  entitled  to  tax  the 
costs  of  the  first  trial  and  general  term.  The  right  to 
costs  in  an  action  is  regulated  by  sections  3228,  3229 
and  3230  of  the  Code  of  Civil  Procedure, — which  pro- 
vide, in  substance,  that  except  in  cases  where  costs 
are  discretionary,  that  in  actions  where  the  complaint 
demands  judgment  for  a  sum  of  money  only,  the  plaint- 
iff is  entitled  to  costs  if  he  recovers  over  $50,  and  that 
defendant  is  entitled  to  costs  upon  the  rendering  of  a  final 
judgment,  unless  the  plaintiff  is  entitled  to  costs.  In  this 
action,  the  plaintiff  recovered  a  judgment  for  $3,388,53 
against  the  defendant,  and  would  alone  be  entitled  to 
costs  under  the  foreffoinff  sections.  Section  3234  of  the 
Code  modifies  sections  3228  and  3229.    .    .    .    Section 
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323-1  in  no  wise  loses  sight  of  the  general  provisions 
for  costs.  It  was  never  intended,  by  allowing  defendant 
costs  by  such  section,  to  declare  him  the  prevailing  or  suc- 
cessful party.  This  question  is  but  a  remodeling  of  sec- 
tion 26  of  chapter  10  of  part  III.  of  the  Revised  Statutes. 
2Ji.S.617.   .    .    . 

The  following  costs  and  disbursements  should  have 
been  disallowed  in  defendant's  bill  of  costs, — the  order  of 
the  general  term  having  reversed  said  judgment  and  or- 
dered a  new  trial,  the  judgment  was  entirely  vacated  and 
declared  erroneous, — the  costs  before  trial,  $10;  costs  after 
notice  of  trial,  $15  ;  trial  for  issue  of  fact,  2nd  trial,  $30  ; 
proceedings  after  granting  and  before  new  trial,  $25  ;  .  .  . 
also  on  appeal  to  the  general  term,  before  argument, 
$20  ;  on  appeal  to  general  term,  for  argument,  $40 ;  mak- 
ing and  serving  amendments,  $10,  as  the  general  term 
order  made  the  costs  to  abide  the  event.  Sheriff  term 
fees  are  paid  by  the  plaintiff,  who  is  alone  responsible 
for  t\w  same,  and  should  have  been  disallowed ;  also 
$1.85  for  the  defendants  and  acknowledgments,  90  cents, 
certified  copies  of  orders,  as  there  was  no  affidavit  pre- 
sented sufficient  to  sustain  such  expenditure.  $5  for 
stenographer's  fees  should  have  been  disallowed,  as  they 
could  only  be  used  by  plaintiff,  who  took  the  appeal. 
Varnum  v.  Wheeler,  9  JV.  Y.  Civ.  Pro.  421. 

The  50  cents  allowed  to  remain  by  clerk  for  enter- 
ing judgment  should  have  been  disallowed,  as  it  was 
plaintiff's  duty  to  enter  the  judgment ;  12  cents  for  trans- 
cript and  filing,  because  no  transcript  and  filing,  was 
necessary  to  be  filed  in  this  court ;  $6,  printing  points, . 
as  they  are  part  of  the  general  term  disbursement,  which 
went  to  plaintiff  under  the  general  term  order.  $2.10, 
for  copies  of  opinion  are  not  taxable.  All  the  witness' 
fees  should  have  been  disallowed,  as  the  affidavit  pre- 
sented was  totally  insufficient  to  sustain  such.  Sargent 
V.  Warren,  41  Hun,  103. 
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William  II.  Amoux^vcA  David  F.  ButcJier  {Ariioux, 
Mitch  (&  Woodford,  attorneys),  for  defendant — respond- 
ent. 

It  is  now  the  settled  law  of  this  State  that  where  an 
order  of  the  general  term  is  made,  "  with  costs  to  abide 
the  event,"  the  party  ultimately  successful  is  entitled  to 
tax  general  term  costs,  although  the  appellant  is  success- 
ful upon  the  appeal. 

Until  recently,  no  question  was  ever  made  since  the  de- 
cision in  Koon  v.  Thurman,  2  Hill,  357,  where  the  laAv 
was  laid  down  as  above  stated.  The  doctrine  of  that 
case  is  applied  to  cases  arising  under  the  Code,  in  Mott 
-y.  Consumers'  Ice  Co.,  8  Daly,  244;  Yan  Dyck  v.  Baker, 
11  Hin,  309.  Recently,  however,  the  general  term 
in  Union  Trust  Co.  v.  AYhiton,  17  Hun,  593,  decided 
that  such  costs  could  not  be  so  taxed.  The  court  of  ap- 
peals dismissed  the  appeal.  This  ruling  was  followed  at 
special  term  in  Sheridan  -y.  Genet,  (1  N'.  Y.  Civ.  Pro.  309, 
note),  Lyddy  v.  Kenney  (1  Id.  310,  note),  and  in  the  First 
]S"at.  Bank  v.  Eourth  Kat.  Bank  (1  Id.  318,  note). 

The  case  of  First  ISTat.  Bank  v.  Fourth  Nat.  Bank  was 
appealed  to  the  general  term,  and  there  affirmed  (22 
Hun,  563).  But  the  appellant,  not  satisfied  ^dth  the  de- 
cision, appealed  to  the  court  of  appeals  and  there  the 
order  was  reversed  (1  H.  Y.  Civ.  Pro.  318,  note),  and 
the  court  said  :  "  The  order  did  not  limit  the  recovery 
of  costs  to  the  prevailing  party  on  the  appeal.  The  terms 
on  which  a  new  trial  is  granted  as  respects  costs  are  with- 
in the  discretion  of  the  court.  This  court  has  often  lim- 
ited the  recovery  of  costs  on  appeal  to  one  of  the  parties, 
Irat  where  the  order  reversing  a  judgment  and  granting  a 
new  trial  is  made  "  with  cost  to  abide  the  event,"  without 
other  limitation,  we  understand  that  the  party  finally 
succeeding  in  the  action  is  entitled  to  tax  them ;"  and  see 
Murtha  v.  Curley,  92  JST.  Y  359, 

The  old  rule  of  Koon  v.  Thurman  is  re-asserted.  See 
opinion  of  Andrews,  J.,  in  First  Nat.  Bank  v.  Fourth  Nat. 
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Bank  (1  iV".  T.  Civ.  Fro.  318,  note).  The  question  then 
came  up  again  in  this  department  before  Justice  Barrett, 
at  special  term,  October,  1881,  in  the  case  of  Comly  v. 
Mayor,  (1  JV.  Y.  Civ.  Pro.  306),  and  there  the  ruling 
of  the  court  of  appeals  was  followed,  and  it  was  held, 
that  "  costs  of  appeal  to  abide  the  event "  are  taxable  in 
favor  of  the  party  ultimately  successful,  saying  in  his 
opinion  on  that,  "If  it  had  been  otherwise,  the  order 
would  have  read,  costs  to  the  appellant  to  abide  the 
•event,"  and  dismissed  the  motion  for  re-taxation,  the 
Clerk  having  taxed  in  favor  of  the  ultimately  successful 
party.  Justice  Donohue,  on  May  24,  1882,  affirmed  a 
taxation  in  a  similar  case  on  the  above  decision,  and 
stated  that  the  party  ultimately  successful  was  entitled  to 
all  the  costs.  In  Sanders  v.  Townsend  (11  Abh.  iV.  C. 
21Y),  Yan  HoESEjf,  J.,  it  was  held  that  when  a  judgment 
-was  reversed  by  the  appellate  court,  with  costs  to  abide 
the  event,  and  without  other  limitations,  the  finally  pre- 
vailing party  was  entitled  to  the  costs  of  the  appeal. 
The  defendant  is  entitled  to  tax  costs  before  and  after 
notice,  and  the  trial  fee  of  the  first  trial.  Howell  v.  Yan 
Sicklen,  8  Hun,  524. 

Daniels,  J. — Upon  the  trial  of  this  action  a  ver- 
dict was  directed  in  favor  of  the  plaintiff  for  certain 
causes  of  action  mentioned  in  the  complaint,  and  for  the 
defendant  upon  other  and  distinct  causes  of  action 
P]  contained  in  the  same  complaint.  This  direction  en- 
titled the  defendant  to  costs  under  section  3234  of 
the  Code  of  Civil  Procedure,  but  in  their  adjustment  the 
costs  and  disbursements  of  an  appeal  taken  by  the  plaint- 
iff from  a  preceding  judgment  in  the  defendant's  favor, 
were  allowed  to  the  defendant  as  part  of  the  costs  he 
was  considered  entitled  to  recover.  Upon  that  appeal  the 
defendant  was  unsuccessful,  and  the  judgment  which  had 
been  recovered  in  his  favor  was  reversed. 

In  reversing  the  judgment  and  ordering  a  new  trial, 


442  CIYIL  PEOCEDUEE  EEPOETS. 

Durant  v.  Abendroth. 

the  order  directed  the  costs  to  abide  the  event  of  the 
action.     This  direction  has  been  considered  by  this  court 

not  to  autliorize  the  party  in  whose  favor  the  judg- 
[2]     ment  reversed  had  been  recovered  to  an  allowance  of 

the  costs  of  the  appeal,  even  though  he  succeeded 
eventually  and  finally  in  the  litigation.  It  has  bfeen 
held  by  this  general  term,  the  opinion  being  deliv- 
ered by  Mr.  Justice  Bkady,  in  the  case  of  Sheridan  v. 

Genett  (1  JV.  F.  Civ.  Fro.  309,  note),  that  the 
P]    party  finally  succeeding   should  not  be  allowed  the 

costs  of  an  appeal  taken  to  correct  an  erroneous 
ruling  which  had  resulted  from  the  position  taken  by  him 

in  the  course  of  a  previous  trial.  This  conclusion 
[*]     commended  itself  to  the  adoption  of  the  court,  for  it 

was  considered  unjust  to  allow  a  party  through 
whose  act  costs  were  needlessly  accumulated  to  avail  him- 
self of  an  advantage  of  an  indefensible  position  taken  by 
him,  and  in  that  manner  finally  secure  their  allowance. 
And  a  direction  that  the  costs  of  the  appeal  resulting  in 
the  reversal  of  the  judgment  should  abide  the  event  was 
not  considered  entitled  to  be  construed  in  such  a  mp.nner 
as  to  give  such  costs  to  the  unsuccessful  party  in  the  ap- 
peal. They  were  made  discretionary  by  section  3238  of 
the  Code  of  Civil  Procedure,  and  it  was  "regarded  as  the 
best  exercise  of  that  discretion  not  to  allow  such  costs  to 
be  recovered  by  the  party  whose  conduct  had  erroneously 
subjected  the  other  side  to  the  necessity  of  incurring 

them. 
[^]  A  difference  of  opinion  has  existed  as  to  the  con- 
struction of  this  direction  in  the  order,  and  in  Comly 
V.  Mayor  (1  iT.  T.  Civ.  Pro.  306),  it  was  held  at 
the  special  term  that  the  successful  party  in  the  litiga- 
tion might  recover  such  costs.  But  this  was  not  in  har- 
mony with  the  decision  of  the  general  term  in  the  case 
already  mentioned,  a  report  of  which  is  contained  in  a 
note  to  the  case  just  cited,  page  309.    And  the  same 
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ruling  was  followed  in  Union  Trust  Co.  v.  Wliiton 
[«]     (17  Hun.  593).      And  an  appeal  from  that   decision 

was  dismissed  by  the  court  of  appeals  and  the  case 
again  reported  in  T8  JV.  Y.  491.  This  dismissal  of  the 
appeal  proceeded  upon  the  ground  that  it  was  for  the 
general  term  to  construe  and  carry  its  own  discretionary 
order  into  effect. 

Gn  the  hearing  of  the  motion  at  the  special  term*  the 
conclusion  was  adopted  that  the  court  of  appeals  had 
afterward  prescribed  a  different  rule  for  the  construction 
and  effect  of  this  direction  in  an  order  of  reversal,  but 

this  construction  was  given  only  to  the  orders  made  in 
[■•J     the  court  of  appeals  (First  Nat.  Bank,  &c.  v.  Fourth 

ISTat.  Bank,  1  iF.  F.  Civ.  Pro.  318,  note ;  Murtha  v.  Cur- 
ley,  92  W.  Y.  359.  That  court  has  held  in  these  cases  that 
such  a  direction,  contained  in  its  own  orders,  will  entitle 
the  unsuccessful  party,  upon  an  appeal,  to  claim  and  ad- 
just in  his  favor  the  costs  of  the  appeal  where  he  may  be 

finally  successful  in  the  action.  The  decisions  apply 
P]     to  the  orders  of  the  court  of  appeals  and  not  to  the 

orders  of  the  general  term  of  the  supreme  court.  As 
to  these  orders,  no  change  has  been  made  in  the  decision 
previously  announced  declaring  it  to  be  for  the  general 
term  to  determine  Avhat  construction  should  be  given  to  this 

lanffua^e  when  inserted  in  its  own  order.  The  costs 
P]     on  the  appeal,  therefore,  including  the  stenographer's 

fees  for  copy  of  his  minutes,  and  amendments  to  the 
case,  and  all  disbursements  attending  the  appeal  should 
not  have  been  allowed  to  the  defendant  upon  the  adjust- 
ment made  in  the  action. 

The  costs  of  the  trial  in  which  the  defendant  was  suc- 
[10]   cessful  and  the  judgment  upon  which  was  reversed  in 

the  disposition  of  the  appeal,  stand  upon  a  different 
ground.  The  action  was  one  where  the  successful  party 
by  the  provisions  of  the  Code  was  entitled  to  recover  such 

*  The  opinion  filed  at  special  term  is  reported  9  N.  T.  Civ.  Pro. 
446. 
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costs.  They  were  in  no  manner  discretionary.  And  as  to 
the  costs  of  the  trial  which  were  objected  to,  they  were 
legally  allowed  (Howell  v.  Yan  Sicklen,  8  Ilun,  524). 

But  in  allowing  these  costs,  items  were  included 
vrhich  the  defendant  was  not  entitled  to  have  adjusted  in 

his  favor.  The  witnesses'  fees  claimed  by  him  could 
["]   not  be  allowed  without  an  affidavit,  and  that  which 

was  made  to  sustain  his  right  to  such  fees  was  wholly 
insufficient.  It  did  not  show  that  the  witnesses  had  been 
sworn  upon  the  trial,  or,  if  they  were  not  sworn,  that 
their  attendance  had  been  obtained  in  good  faith,  with 
the  expectation  that  their  evidence  would  become  mate- 
rial on  the  trial  of  the  issues.  It  was  wholly  insufficient. 
And  the  allowances  made  for  witnesses'  fees  should  also 
be  stricken  out  of  the  bill  unless,  upon  a  readjustment,  a 
proper  affidavit  entitling  defendant  to  these  fees  shall  be 
produced. 

There  seems  to  be  no  legal  ground  of  objection  to  the 

term  fees  included  in  the  bill,  nor  to  the  charge  for 
[^   affidavits  and  acknowledgments,  or  for  the  fees  of 

the  clerk  for  entering  the  first  judgment,  or  the  ex- 
penses paid  for  a  copy  of  the  opinion  of  the  court,  or  the 
fee  paid  to  the  clerk  for  a  copy  of  the  minutes  on  the 
first  trial,  but  the  charge  for  a  satisfaction-piece  and  the 
sheriff's  jury  fees  seems  to  be  without  support.  As  to 
them,  they  should  be  excluded  from  the  bill,  unless  some 
evidence  shall  be  produced  authenticating  and  sustaining 
them. 

The  order  should  be  reversed  and  an  order  entered 
directing  a  readjustment  of  the  costs  by  excluding  from  the 
bill  the  items  which  the  clerk  should  not  have  allowed,  in- 
cluding the  wntnesses'  fees,  unless  a  further  and  sufficient 
affidavit  shall  be  produced,  sustaining  the  defendant's  right 
to  the  allowance  of  these  fees.  And  no  costs,  either  on 
the  appeal  or  the  decision  of  the  motion,  should  be  allowed 
to  either  party. 

Van  Beunt,  P.  J.,  and  Brady,  J.,  concurred. 
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Supreme  Cotiet,  Eikst  Department,  Kew  York  County, 
Special  Teem,  March,  1888. 

§§  549,  557 
Order  of  arrest — Affidavit  to  procure —  WTien  insufficient. 

In  an  action  for  slander,  the  right  of  the  plaintiff  to  an  order  of  arrest 
arises  out  of  the  action  itself,  and  does  not  depend  upon  extrinsic 
facts  ;  but  notwithstanding  this,  the  rules  applicable  to  the  granting 
of  such  orders  as  to  the  manner  in  which  allegations  should  be 
pleaded,  or  the  facts  stated,  are  not  in  any  way  different  from  those 
governing  in  other  classes  of  cases. 

The  affidavits  upon  which  an  order  of  arrest  is  granted,  must  be  posi- 
tive, and  make  out  a  prima  facie  cdi&e  against  the  defendant,  and  must 
satisfy  the  judge  judicially  that  a  cause  of  action  exists,  and  that  it 
is  a  proper  one  for  an  arrest. 

Some  of  the  material  allegations  upon  which  an  order  of  arrest  is 
granted,  may  be  stated,  upon  information  and  belief;  but  such  a 
statement,  to  be  sufficient,  must  set  forth  the  sources  of  the  informa- 
tion and  the  grounds  of  the  belief  ;  the  residence  of  the  informants  ; 
the  reasons  why  their  affidavits  cannot  be  obtained,  and  the  terms,  as 
near  as  may  be,  in  which  the  information  was  communicated. 

City  Bank  v.  Lumley  (28  How.  Pr.  397)  ;  De  Nierth  v.  Sidner  (25  Id. 
419)  ;  Whitlock  v.  Roth  (5  Id.  143),  followed. 

Where  the  affidavit  upon  which  an  order  of  arrest  was  granted,  in  an 
action  for  slander,  and  the  complaint  therein,  were  both  made  solely 
upon  information  and  belief,  the  order  of  arrest  should  be  vacated. 

It  is  not  necessary  that  a  motion  to  vacate  an  order  of  arrest  on  the 
ground  that  the  affidavits  on  which  it  was  granted  are  insufficient, 
should  be  made  returnable  before  the  judge  who  granted  the  order. 

{Decided  Ma/rch  27,  1888.) 

Motion  by  defendant  for  an  order  vacating  an  order 
for  his  arrest,  granted  in  this  action. 
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The  action  was  brought  to  recover  $40,000  damages 
for  slanders,  alleged  to  have  been  uttered  by  the  defend- 
ant, of  and  concerning  the  plaintiff.  The  plaintiff,  upon 
the  complaint  and  affidavits  substantially  repeating  its 
substance,  obtained  an  order  for  the  defendant's  arrest, 
under  which  he  was  arrested  and  held  to  bail,  which 
order  the  defendant  seeks,  by  this  motion,  to  have  vacated 
and  set  aside.     Other  facts  are  stated  in  the  opinion. 

Jerolomcm  <&  Arrowsmith,  for  the  defendant  and  mo- 
tion. 

An  affidavit  upon  the  information  and  belief  is  clearly 
insufficient ;  the  principal  facts  must  be  stated  positively. 
When  such  facts  are  not  within  the  actual  knowledge  of 
the  plaintiff  or  his  witness,  information  may  be  stated  ; 
the  source  of  such  information  must  also  be  stated,  and 
the  inability  to  obtain  the  affidavit  of  witnesses.  Dreyfus 
V.  Otis,  54  How.  Pr.  405.  To  the  same  effect :  Moore  v. 
Calvert,  9  Id.  474.  Also  source  must  be  stated,  so  that 
court  may  see  that  it  was  not  communicated  merely  so 
that  affiant  could  make  the  affidavit.  Blason  v.  Bruno,  21 
How.  Pr.  112;  Cook  v.  Roach,  21  Id.  152;  MuUer  v. 
Perrin,  14  Abb.  Pr.  N.  S.  96  ;  Griswald  v.  Sweet,  49  How. 
Pr.  171. 

Miller  <&  Savage,  for  plaintiff,  opposed. 

An  order  of  arrest,  granted  under  Code  Civ.  Pro.  § 
649,  subd.  2,  and  the  right  to  it  depend  upon  the  nature 
of  the  action,  and  not  upon  intrinsic  facts,  as  Avould  be  the 
case  if  the  order  had  been  granted  under  section  550.  It 
has  been  expressly  determined,  that  in  such  cases  the 
complaint  may  be  considered  as  an  affidavit.  Palmer  v. 
Hussey,  59  JST.  T.  647. 

It  has  been  held,  when  the  affidavit  was  mostly  on  in- 
formation and  belief,  and  defendant,  on  a  motion  to  dis- 
charge the  order,  did  not  deny  the  allegations,  that  on  an 
appeal,  the  court  would  assume  such  allegations  as  con- 
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ceded  to  be  true.  See  1  Blisses  Code  Civ.  Pro.  §  557,  p. 
485,  notes  d  and  e,  and  cases  there  cited ;  also  Id.  p.  493, 
notes  k,  I.  "  In  an  action  where  the  right  to  arrest  does 
not  depend  upon  facts  extrinsic  to  the  cause  of  action, 
the  court  will  not  vacate  the  order  of  arrest,  unless  satis- 
fied upon  the  facts  that  it  would  feel  bound  to  nonsuit  tlie 
plaintiff,  or  direct  a  verdict  for  the  defendant  on  a  trial. 
Id.  p.  495,  note  h.  Hower  v.  Smith,  1  law  Bui.  10  ; ' 
Peck  V.  Lombard,  22  Ilim,  63.  The  affidavit  of  the  plaintiff 
showed  that  a  sufficient  cause  of  action  exists  against  the 
defendant ;  that  only  was  pre-requisite  to  the  right  to  ob- 
tain the  order.  As  to  cases  arising  from  the  facts  extrin- 
sic to  the  cause  of  action,  see  1  Blisses  Code  Civ.  Pro.  p. 
495,  notes  Z,  m.  In  any  case  where  allegations,  even 
made  upon  the  information  and  belief  are  not  denied,  the 
objection  that  they  are  so  made  can  have  but  little  weight. 
Id.  p.  497,  note  497  ;  Graeffe  v.  Currie,  8  N.  Y.  Civ.  Pro. 
187,  191 Code  Civ.  Pro.  §568,  says:  "An  applica- 
tion, specified  in  the  last  section,  may  be  founded  only 
upon  the  paper  upon  which  the  order  is  granted,  in  which 
case  it  must  be  made  to  the  court,  or,  if  the  order  was 
granted  by  a  judge  out  of  court  to  the  same  judge  in 
court  or  out  of  court,  and  with  or  without  notice,  as  he 
deems  proper,  and  the  application  must  be  heard  upon 
these  papers  only."  The  application  to  vacate  the  order 
herein  was  made  to  Justice  Barrett,  and  returnable 
before  him,  or  one  of  the  justices  of  this  court,  and 
not  before  court  itself ;  therefore,  the  application 
under  this  section  of  the  Code  Avas  improperly  made. 
Where  defendant  is  not  in  custody,  the  motion  to 
vacate  an  order  of  arrest  should  not  be  made  on  order  to 
show  cause.     Garret  v.  Humier,  1  Monthly  Law  Bull.  42. 

O'Brien,  J. — This  motion  to  vacate  an  order  of  arrest 
is  made  on  the  ground  that  all  the  allegations  in  the  com- 
plaint and  the  facts  stated  in  the  affidavits  accompanying 
the  complaint  are  upon  information  and  belief  solely.  The 
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action  being  for  slander,  the  right  to  the  order  of  arrest 
arose  out  of  the  action  itself,  and  does  not  depend  upon 
extrinsic  facts;  and  while  this  distinction  is  marked  in  all 
the  decisions,  I  cannot  find  that  the  rules  applicable  to 
the  granting  of  orders  as  to  the  manner  in  which  allega- 
tions should  be  pleaclied  on  the  facts  stated  to  be  in  any 
way  diiferent. 

The  cases  all  hold  that  the  affidavit  must  be  positive 
and  make  out  ?i  prima  facie  case  against  the  defendant. 
The  judge  must  be  satisfied  judicially  from  the  affidavits 
that  a  cause  of  action  exists,  and  that  it  is  a  proper  one 
for  an  arrest.  Some  of  the  material  allegations  may  be 
settled  upon  information  and  belief  where  the  affidavits 
state  the  nature,  quality  and  means  of  information, 
Crandall  v.  Bryan,  15  How.  Pr.  48. 

The  statement  on  information  and  belief  may  be 
sufficient  when  the  sources  of  the  information  and  grounds 
of  the  belief  are  stated,  where  the  residence  of  the  inform- 
ants and  their  affidavits  cannot  be  obtained  (City  Bank  v. 
Lundy,  28  How.  Pr.  397;  Bliss  Code,  484,  notes  I  and  rti). 

It  should  appear  how  the  information  was  derived, 
and  the  terms  as  near  as  can  be  in  which  it  was  communi- 
cated, and  why  the  person  communicating  did  rot  himself 
make  the  affidavit  (Bell  v.  Mali,  11  H(m,  Pr.  254;  De  Nierth 
V.  Sidner,  25  How.  Pr.  419). 

In  the  case  last  cited  the  court  says  that  the  general 
rule  is  succinctly  laid  down  in  Whitlock  v.  Roth.  5  Id.  143), 
in  these  words :  "So  far  as  the  facts  may  be  within  the 
knowledge  of  the  plaintiff  they  must  be  stated  positively, 
but  so  far  as  they  necessarily  rest  on  information  derived 
from  others,  they  may  be  so  stated,  when  the  sources  and 
nature  of  the  information  are  particularly  set  out,  and  a 
good  reason  is  given  why  the  positive  statement  of  them 
cannot  be  procured."  Again ;  "  The  sources  of  the  infor- 
mation obtained  must  be  set  forth  so  that  the  court  may 
be  able  to  ascertain  whether  the  party  is  right  in  enter- 
taining the  belief  to  which  he  deposes." 
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The  application  of  these  rules  to  the  present  case  is 
fatal  to  the  order  of  arrest.  There  is  no  positive  statement 
of  any  material  facts,  and  whether  we  regard  the  com- 
plaint as  an  affidavit  or  consider  the  facts  stated  in  the 
affidavit  itself  in  each  we  find  substantially  the  same 
statements  alleged  and  set  forth  solely  upon  information 
and  belief. 

I  do  not  think  the  point  weU  taken  that  a  motion  to 
vacate  must  be  made  returnable  before  the  judge  who 
granted  the  order. 

The  order  must  therefore  be  vacated,  with  costs. 


PEET  AND  ANOTHER  V.  HATCHER. 
SUPBEME   COTJRT,  FlKST   DEPARTMENT,  NeW  YoRK   CoUNTT, 

Special  Term,  February,  1888. 

§§  604,  subd.  2,  635. 

Ir0unction — Instance  cf,  not  upheld — Not  granted  in  add  of  attachment. 

An  injunction  under  subdivision  2,  of  section  604  of  the  Code  of  Civil 
Procedure  restraining  a  defendant  and  his  agents  from  removing 
or  disposing  of  his  property  during  the  pendency  of  an  action, 
with  intent  to  defraud  the  plaintiif,  would  go  in  a  proper  case 
against  specific  property  or  any  property  in  the  hands  of  the  defend- 
ant or  his  agents,  but  it  must  be  made  to  appear  that  the  defendant 
has  property  upon  which  an  injunction  would  act. 

An  injunction  restraining  the  defendant  in  an  action  from  a  threatened 
disposition  of  property  with  intent  to  defraud  the  plaintiff  cannot  be 
granted  in  aid  of  an  attachment.  The  proceedings  to  make  an 
attachment  effectual  are  established  by  law. 

Instance  of  a  case  in  which  it  was  held  that  the  title  to  certain  property 
which  the  plaintiff  in  an  action  sought  to  restrain  the  defendant  and 
agent  from  disposing  of  was  not  in  such  defendant  but  in  his  wife. 

{Decided  Februa/ry  24,  1888.) 
VOL.  XIII.— 29. 
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Motion  for  an  order  restraining  the  defendant  from 
removing  or  disposing  of  or  interfering  with  his  property 
during  the  pendency  of  this  action,  and  especially  restrain- 
ing him  from  removing  or  disposing  of  or  interfering  with 
any  money  due  to  him  by  any  person  within  the  jurisdic- 
tion of  the  court  and  from  removing  or  disposing  of  or 
interfering  with  certain  certificates  of  stock  of  the  Georgia 
Construction  Company. 

This  action  was  brought  upon  an  account  stated  be- 
tween the  plaintiff  and  the  defendant  to  recover  the  sum 
of  $17,461.10,  balance  of  moneys  advanced  by  the  plaint- 
iffs to  and  for  the  account  and  use  of  the  defendants  at 
his  request  between  May  30, 1885,  and  December  21, 1885, 
in  buying  and  in  selling  cotton  as  brokers  for  the  defend- 
ant and  for  expenses  incurred  in  connection  with  such 
transactions.  The  summons  and  complaint  were  person- 
ally served  on  the  defendant  on  January  4, 1888.  Motion 
was  made  upon  the  summons  and  complaint  setting  forth 
these  facts  and  also  an  affidavit  showing  that  the  defend- 
ant was  a  non-resident  of  the  city  of  New  York,  and 
resides  in  Columbus,  in  the  State  of  Georgia,  and  also 
averring  that  the  defendant  was  the  owner  of  a  share  of 
stock  of  the  Georgia  Construction  Company,  of  the  par 
value  of  $5,000,  and  of  the  market  value  of  about  $7,500, 
and  that  he  had  purchased  upon  credit,  cotton  to  the 
extent  of  10,000  bales  upon  which  there  was  a  profit  of 
over  $50,000 ;  that  he  intended  to  depart  from  the  State 
and  return  to  Columbus,  Georgia,  and  to  take  such  profits 
with  him  and  such  shares  of  stock  with  him  with  the 
intent  to  defraud  the  plaintiffs,  and  contained  statements 
of  conversations  had  with  the  defendant  substantiating 
such  averments. 

The  affidavit  of  the  defendant,  in  opposition  to  the 
motion,  denied  the  conversation  set  forth  in  the  moving 
papers  to  support  the  contention  that  he  intended  to 
depart  from  the  State  and  to  take  his  property  with  him 
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for  the  purpose  of  defrauding  these  plaintiffs,  and  alleged 
that  whatever  statements  he  made  were  made  in  relation 
to  business  of  his  wife ;  it  also  appears  from  the  answei-- 
ing  affidavits  that  on  January  4, 1888,  the  plaintiffs  caused 
an  attachment  to  be  levied  on  all  the  property  of  tho 
defendant  in  the  hands  of  and  all  debts  due  to  him  hy 
James  H.  Parker,  a  cotton  broker  in  the  City  of  Xcw" 
York,  and  has  also  served  a  copy  of  the  attachment  u])on 
the  Avife  of  the  defendant. 

Edward  S.  Clinch,  for  plaintiff  and  motion. 

The  motion  for  an  injunction,  is  made  under  Code  of 
Civil  Procedure,  section  604,  subdivision  2  . .  .  .  The 
plaintiff  having  a  specific  lien  upon  the  property  attached, 
have  the  right  to  any  remedial  order  that  wiU  protect 
them  from  against  any  destruction. 

In  Frost  -y.  Mott,  34  N.  Y.  253,  the  court  held  "that  a 
party  attaching  property  in  the  possession  of  his  debtor, 
acquires  a  specific  lien  on  his  interest  therein  and  is 
entitled,  like  a  judgment  creditor,  to  impeach  the  title  of  a 
fraudulent  mortgagee." 

See  also  Rinchey  v.  Stryker,  28  N.  Y.  45 ;  Kelly  v. 
Lane,  42  Barb,  594;  Thurber  v.  Blanck,"50  KY.  80.  The 
levy  of  a  judgment  creates  a  specific  lien  sufficient  to 
authorize  an  affirmative  action  for  the  protection  of  the 
lien.  (Greenleaf  ^J.  Mumford,  30  How.  Pr.  30),  and  if  he  can 
maintain  an  independent  action  because  of  this  lien  he  is 
certainly  entitled  in  an  action  in  which,  the  writ  issues  to 
any  order  the  court  has  power  to  make  to  protect  that 
lien  during  the  pendency  of  the  action. 

T.  Henry  Dewey,  for  defendant,  opposed. 

Patterson,  J. — The  application  for  the  injunction  in 
this  case  is  based  upon  sub.  2  of  sec.  604  of  the  Code  of 
Civil  Procedure.  Under  that  subdivision  an  injunction  in 
a  proper  case  would  go  against  specific  property,  pr  any 
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property  In  the  hands  of  the  defendant  or  his  agents,  but 
it  must  be  made  to  appear  that  the  defendant  has  prop- 
erty upon  which  an  injunction  would  act.  Here  the  affi- 
davits interposed  on  behalf  of  the  defendant  show  that  the 
property  mentioned  in  the  moving  papers  belongs  to  Mrs, 
Hatcher,  and  not  to  the  defendant,  and  she  shows  further 
that  she  received  it  from  other  sources  and  not  from  her 
husband.  General  reflections  upon  the  improbability  of  a 
woman  engaging  in  cotton  speculations  cannot  prevail 
against  positive  oaths  accompanied  by  circumstantial  de- 
tails of  ownership.  The  authority  for  this  injunction  is 
contained  in  the  section  of  the  Code  referred  to.  It  can- 
not be  upheld  as  an  aid  to  an  attachment.  A  proceeding 
is  established  by  law  to  make  an  attachment  effectual. 
It  cannot  be  done  in  this  application. 

Motion  to  continue  the  injunction  denied,  with  $10 
costs. 
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ground  of  arrest  and  the  cause  of  action  are  identical 275 

Judgment  in  favor  of  defendant  effectually  and  finally  dis- 
charges order  of 69 

Order  of,  discharged,  cannot  be  revived,  but  where  judgment 

discharging  is  reversed,  new  order  may  issue 69 

When  deposit  in  lieu  of  bail  should  be  returned  on  rendition 

of  judgment  in  favor  of  defendant  arrested 69 

See  Bail;  Calendar;  Imprisonment. 

ASSAULT — Notwithstanding  a  judgment  in  an  action  for,  ia 
against  two  or  more  defendants,  the  plaintiff  has  the  right  to  col- 
lect it  out  of  the  separate  property  of  either 337 

See  Execution. 

ASSIGNMENT — When  corporation  protected  from,  of  claim  made 
by  assignee  on  ground  that  it  had  not  actual  or  constructive  no- 
tice of  assignment 338 

ATTACHMENT — When  covers  money  growing  due  after  service 
thereof '. . , .  338 

■ What  is  sufficient  taking  of  property  into  possession  of  shertff 

to  constitute  a  levy . . . .' 9 

The  interest  of  a  defendant  in  firm  property  may  be  levied  on 

imder  an  attachment 77 

Nature  of  a  certificate  from  one  indebted  to  or  having  prop- 
erty of  a  judgment  debtor • 77 

When  plaintiff  required  to  accept  a  certificate  of  one  alleged 

to  be  indebted  to,  or  have  property  of  defendant 77 

When  certificate  insufficient  and  examination  ordered 77 

What  is  proper  undertaking  to  procure  discharge  of  property 

levied  on  under;  court  may  require  increased 218 

Horses  levied  on  under  an  attachment  may  properly  be  sold  as 

perishable  property 234 

What  property  is  perishable  within  the  provisions  of  the  stat- 
ute allowing  a  sale  thereof,  stated 334 

Power  of  the  court  to  direct  payment  of  money  due  on  con- 
tract attached,  to  sheriff  in  satisfaction  of  execution 388 

See  Execution;  Injunction. 

ATTORNEY — Authority  of,  terminates  with  entry  of  judgment. .   814 

The  courts  take  judical  notice  of  the  signature  of  attorneys  of 

parties  to  an  action,  but  not  of  parties  litigant  who  have  not  ap- 
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peared  in  person 293 

Where  an  attorney  prosecutes  or  defends  an  action  under  an 

agreement  that  costs  recovered  therein  shall  belong  of  him,  it  is 
valid  and  makes  him  the  owner  of  the  judgment  for  costs  and  of 
all  securities  for  their  payment,  and  will  defeat  a  right  of  set-off 
which  one  of  the  sureties  upon  an  undertaking  for  the  payment 
of  such  costs  would  otherwise  have  had 349 

See  Attorney's  Lien;  Expert  Witness;  Service;    Stiptj- 

liATION. 

ATTORNEY  AND  CLIENT— See  Attorney;  Attorney's 
Lien. 

ATTORNEY'S  LIEN— Where  an  attorney  prosecutes  or  defends 
an  action  under  an  agreement  that  costs  recovered  therein  shall 
belong  to  him,  it  is  valid,  and  makes  him  the  owner  of  the  judg- 
ment for  costs  and  of  all  securities  for  their  pajinent,  and  will 
defeat  a  right  of  set-off  which  one  of  the  sureties  upon  an  under- 
taking for  the  payment  of  such  costs  would  otherwise  have 
had 349 

When  notice  of,  necessary  in  order  to  protect,  as  against  set- 
tlement between  the  parties 32 

Effect  of  settlement  by  parties  upon 32 

Practice,  when  client  has  settled  case  without  attorney's  con- 
sent       32 

Instance  of  settlement  by  client  not  in  fraud  of  attorney's  right .     32 

Instance  of  case  in  which  satisfaction  of  judgment  was  set 

aside  to  enable  attorney  to  enforce 169 

When  prevents  set-off  of  judgment 225 

See  Appeal. 

BAIL — Effect  of  failure  of  bail  for  limits  to  justify,  and  right  to 
give  new  undertaking . .  -. 295 

Deposit  in  lieu  of  bail  stands  in  lieu  of  actual  custody  of  de- 
fendant; and  when  corpus  is  legally  discharged  the  bail  also  is 
discharged 69 

Upon   recovery  of  judgment  in  favor  of  defendant,  deposit 

given  by  him  in  lieu  of  bail  should  be  returned 69 

See  Arrest. 

BAR — Denial  of  motion  to  set  aside  sale  in  partition  action  for  in- 
adequacy of  price  is  not  a  bar  to  a  subsequent  motion  to  set 
aside  judgment  for  want  of  jurisdiction 88 

-^—  Fact  that  one  appljnng  for  a  mandamus  requiring  a  public  offi- 
cer to  perform  his  duty  has  also  remedy  at  law,  is  not  a  bar 101 

See  Estoppel. 

BILL  OF  PARTICULARS— Instance  of  an  action  to  set  aside  al- 
leged fraudulent  transfers  in  which  defendants  alleging  assign- 
ments were  made  for  valuable  consideration  were  required  to 
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furnish  a  bill  of  particulars  of  such  consideration 405 

When  ordered  in  action  in  which  title  to  land  is  claimed  to  be 

defective,  of  the  defects 353 

When  not  ordered  in  action  for  libel  of  matters  pleaded  in 

mitigation  of  damages 260 

Power  of  court  to  order  of  rdatters  pleaded  in  mitigation  of 

damages  in  action  for  libel  is  undoubted 260 

When  affidavit  to  procure,  insufficient 260 

Must  be  verified  if  pleading  is 1 

When  evidence  excluded  for  failure  to  serve  copy  of  account 

upon  demand 43 

Order  excluding  evidence  for  such  failure,  when  necessary. .     43 

BOND — See  Undertaking. 

CALENDAR — When  case  not  put  upon  preferred  calendar  al- 
though defendant  in  custody  under  order  of  arrest 166 

CODE  OF  PROCEDURE— Section  256,  as  amended  by  Laws  of 
1876,  chapter  431,  section  9,  providing  for  payment  of  stenogra- 

*    pher's  fees  in  first  department,  has  not  been  repealed 334 

CODE  OF  CIVIL  PROCEDURE— Word  "may"  in  section 
3340,  relating  to  bringing  the  action  by  the  committee  of  a  luaa- 
tic  should  not  be  construed  as  "  must  "  or  "  shall,"  but  should 
be  given  its  ordinary  signification,  which  is  permissory,  and  not 
mandatory '. 370 

Diiferent  subdivisions  of  section  996,  providing  for  service  of 

papers  upon  attorney,  to  be  read  and  construed  together 366 

Section  1686  of  the  Code  of  Civil  Procedure  construed  in  ref- 
erence to  the  removal  of  the  limitation  contained  in  section 
1636,  prohibiting  the  bringing  of  an  action  to  dttermine  the 
claim  to  real  property  against  an  infant 380 

COMMISSION— See  Costs. 

COMPLAINT— See  Pleading. 

CONTEMPT — When  remedy  by  action  and  by  special  proceeding 
concurrent 56 

Instance  of  a  case  in  which  it  was  held  that  the  court  had  juris- 
diction of  an  officer  of  a  corjwration  sufficient  to  punish  him  for 
contempt  in  disobeying  an  order  made  in  an  action 305 

Where  the  defendant  is  in  custody  under  a  commitment  for 

contempt,  proceedings  to  punish  him  for  contempt  cannot  be 
instituted  by  a  warrant  of  attachment,  but  the  court  may  issue 
either  an  order  to  show  cause  or  a  habeas  corpus 305 

It  is  doubtful  whether  one  charged  with  a  contempt  who  has 

been  previously  committed  for  a  contempt  and  placed  in  custody 
of  his  counsel  is  in  such  custody  as  to  prohibit  the  issuing  of  a 
warrant  of  attachtnent  against  him 305 

Instance  of  a  case  in  which  it  was  held  that  a  defendant  was 
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not  twice  punished  for  the  same  o£fense  although  three  orders 
committing  him  therefor  had  been  granted 305 

When  inability  to  obey  surrogatfe's  decree,  excused 37 

Administratrix  not  punished  for  contempt  where  the  facts  are 

such  that  if  she  was  actually  confined  therefor  and  sought  dis- 
charge, it  would  be  granted 27 

Fact  that  surrogate  has  decreed  that  administratrix  has  funds 

in  her  hands,  does  not  prevent  her  showing  the  contrary  state  of 
facts  in  proceedings  to  punish  for  contempt 27 

When  fact  that  person  appointed  referee  in  supplementary 

proceedings  has  office  in  building  with  judgment  creditor's  attor- 
ney will  defeat  application  to  punish  judgment  debtor  for  con- 
tempt in  failing  to  obey  his  directions 227 

Husband  in  action  for  divorce  cannot  be  committed  for  con- 
tempt in  not  paying  referee's  fees,  but  where  they  are  included 
in  an  order  committing  him  for  contempt  in  not  paying  counsel 
fees  and  alimony  he  cannot  secure  his  discharge  until  he  has 
paid  the  alimony  and  counsel  fees 18* 

Failure  of  commitment  for  contempt  to  recite  that  notice  was 

given  to  the  one  committed  of  the  application  for  two  of  the 
orders  under  which  it  was  issued  is  not  a  fatal  defect,  where  it 
appears  that  they  were  entered  to  cure  defects  in  previous  orders 
of  which  the  defendant  had  notice  and  which  adjudged  him  in 
contempt  and  directed  his  commitment 183 

Instance  of  a  case  in  which  commitment  sufficiently  showed 

that  right  or  remedy  had  been  impaired 56 

Instance  of  a  case  in  which  an  order  of  commitment  specifi- 
cally and  plainly  set  forth  the  act  that  the  committed  one  was 
required  to  do 305 

In  action  for  divorce  where  an  order  has  been  made  requiring 

the  husband  to  pay  alimony  theretofore  ordered,  and  directing 
that  if  he  failed  to  do  so  a  commitment  issue  against  him  for 
contempt;  it  is  not  necessary  that  there  be  served  with  a  final 
order  adjudging  him  in,  the  affidavits  or  proof  recited  therein  or 
the  notice  of  the  application  therefor  be  given •. 183 

It  seems,  that  the  failure  of  an  order  of  commitment  for  fail- 
ure to  pay  alimony  to  mention  a  formal  fine,  although  the  amount 
appears  therein,  is  an  informality  which  may  be  taken  advan- 
tage of  upon  appeal  but  will  not  require  the  discharge  of  the  one 
committed  upon  habeas  corpus 183 

Amount  of  fine  where  trustee  fails  to  pay  over  money  ad- 
judged to  be  in  his  hands 56 

Punishment  for  civil  contempt  56 

What  costs  and  expenses  may  be  included  in^fine  in  punish- 
ing for  civil  contempt;  amount  thereof,  how  determined 56 
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CONTRACT — Instance  of,  held  not  void  as  within  statute  of 
frauds 361 

CORPORATION  —  When  foreign  corporation  suing  in  name  of 
sheriff  required  to  give  security  for  costs 133 

Board  of  school  trustees  is  a  quasi  corporation 101 

When  incorporation  of  plaintiff  not  put  in  issue  by  general  de- 
nial     133 

See  Contempt  ;  Supplementary  Proceedings. 

COSTS  —  Right  to,  of  appeal,  where  costs  directed  to  abide  event . .  434 

Where  a  plaintiff  succeeds  on  some  of  several  causes  of  action 

and  the  defendent  on  others,  both  are  absolutely  entitled  to 
costs 434 

Where  botli  plaintiff  and  defendant  entitled  to  costs  of  trial 

because  each  were  successful  upon  some  of  several  causes  of 
action;  the  defendant  is  not  entitled  to  costs  of  an  appeal  from  a 
judgment  in  his  favor,  which  was  reversed  and  a  new  trial  di- 
rected "  with  costs  to  abide  the  event  " 434 

Costs  of  an  appeal  to  abide  the  event,  go  in  the  supreme  court 

to  the  successful  party  on  the  appeal  if  he  is  also  finally  success- 
ful in  the  action 434 

The   court  of  appeals  rule  that  costs  awarded  to  abide  the 

event  go  to  the  party  successful  in  the  action,  does  not  apply  to' 
orders  of  the  general  term  of  the  suprejae  court 434 

Plaintiff  in  action  for  money  demand  is  not  entitled  to  costs 

unless  he  recovers  $50  or  more,  notwithstanding  he  demanded 
more  than  that  amount  and  his  demand  was  reduced  by  pay- 
ments after  the  commencement  of  the  action  which  were  pleaded 
in  a  supplemental  answer 895 

Provision  in  referee's  report  that  plaintiff  in  action  on  money 

demand  where  he  recovers  less  than  $50  is  entitled  to  costs  is  void 
and  does  not  authorize  the  clerk  to  enter  judgment  therefor ....   395 

Who  entitles  to,  on  appeal  from  justice's  court  where  plead- 
ing amended  in  a  county  court  by  setting  up  a  counter-claim 
which  was  defeated 5 

Right  to  costs  is  to  be  determined  as  of  time  of  trial 135 

Where  offer  of  judgment  not  accepted  and  plaintiff  recovers 

judgment  for  less  than  amount  thereof,  plaintiff  should  have 
costs  to  time  of  offer,  and  defendant  thereafter 135 

In  action  to  recover  penalties  for  violation  of  game  laws,  the 

plaintiff  is  entitled  to  costs  if  he  recovers  damages  or  a  penalty, 
and  whenever  he  fails  to  do  so,  the  defendant  is  entitled  to  costs. .  317 

Where  a  justice  of  the  supreme  court  awards  costs  to  a  party 

it  will  ordinarily  be  presumed  that  the  law  gives  him  the  power 
to  do  so 817 

Where  it  is  asserted  that  costs  have  been  improperly  inserted 
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in  a  judgment,  the  proper  mode  of  determining  the  question  is 

by  motion  to  strike  the  costs  therefrom 317 

■ Right  to  costs  where  question  to  title  to  land  arises 138 

> Review  of  question  of  right  to  costs  in  such  cases 138 

Where  costs  are  granted  by  a  judgment  they  cannot  be  as- 
sailed collaterally 101 

■ When  costs  awarded  against  school  trustees  cannot  be  ques- 
tioned on  execution  or  on  application  for  mandamas  to  compel 

payment  thereof 101 

When  judgment  cannot  be  entered  for  costs  awarded  on  deter- 
mining demurrer  to  pleading 98 

Plaintiff  in  an  action  to  recover  damages  for  personal  injuries 

received  by  falling  through  a  coal-hole  in  side-walk,  recovering 
less  than  $50,  is  entitled  to  costs  to  an  amount  equal  to  the  ver- 
dict    196 

Defendant  in  such  case  not  entitled  to  any  costs 196 

How  collected  when  awarded  against  school  trustees 163 

When  mandamus  not  proper  remedy  to  collect  those  awarded 

against  school  trustees 163 

What  must  be  shown  to  entitle  plaintiff  to,  where  recovery 

less  than  $50 256 

Proof  required  on  taxation  to  authorize  review 256 

Term  fees  are  taxable  in  the  first  judicial  district  for  terms 

during  which  the  case  is  on  the  general  calendar,  although  not 

reached 206 

Instance  of  case  in  which  term  fees  for  terms  during  which 

proceedings  were  practically  stayed  by  the  issuing  of  commission 

were  held  taxable 206 

Where  a  case  was  on  the  October  circuit  in  Kings  county, 

.  but  owing  to  adjournments  agreed  to  by  counsel,  was  not  reached 
on  the  day  calendar,  and  was  not  tried  until  the  November  cir- 
cuit, held  that  the  party  succeeding  was  entitled  to  tax  one  term 

fee 208,  Tiote. 

When  defendant  not  entitled  to  trial  fee  on  discontinuance. . .   150 

When  plaintiff  entitled  to  trial  fee,  both  for  inquest  and  trial  160 

— —  Where  joint  judgment  for  costs  is  affirmed  as  to  one  of  the  re- 
spondents and  reversed  as  to  the  other,  the  respondent  as  to 
whom  the  judgment  is  affirmed  may  recover  such  costs  and  the 
costs  of  the  app)eal,  from  the  sureties  upon  an  undertaking  given 

on  the  appeal 19 

When  costs  and  expenses  may  be  included  in  fine  imposed  as 

punishment  for  civil  contempt 56 

What  paid  as  condition  of  amendment  cannot  be  again  taxed 

against  the  party  paying  them  on  rendering  final  judgment 255 

Where  costs  taxed  in  favor  of  wrong  party,  the  court  should 
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L'  V   r  -^-xx  them  but  should  send  them  back  to  the  clerk  for  re- 
iitxiuion 5 

Extra  allowance,  when  refused  because  there  was  no  basis  upon 

which  it  could  be  computed 258 

Extra  allowance  on  ground  that  action  is  difficult  and  extraor- 
dinary may  be  granted  in  an  action  to  foreclose  mechanics'  lien 
brought  under  Laws  1885,  p hap.  343 290 

The  fact  that  a  statute  provides  that  costs  and  disbursements 

are  in  the  discretion  of  the  court,  does  not  affect  the  right  to  apply 
for  an  extra  allowance  where  costs  are  granted 290 

The  granting  of  an  extra  allowance  by  the  court  cannot  be 

reviewed  by  the  clerk  when  taxing  costs,  nor  can  it  be  omitted  by 
him 125 

See  Security  for  Costs. 

Disburseinenis  —  When  affidavit  is  necessary  to  secure  allow- 
ance of  fees  of  witnesses  who  were  not  sworn  or  examined  on 
trial 434 

Where  a  judgment  was  reversed  and  a  new  trial  ordered  and 

both  parties  upon  the  new  trial  were  entitled  to  costs,  because 
each  succeeded  as  to  some  cause  of  action,  the  defendant  may 
tax  sheriff's  fees,  term  fees,  expense  of  affidavits  and  acknow- 
ledgments, clerk's  fees  for  entering  first  judgment,  cost  of  copy 
of  opinion  of  general  term,  fee  paid  for  copy  of  minutes  of  first 
trial,  upon  usual  affidavit  as  to  their  being  necessarily  made  or 
incurred;  but  a  charge  for  sheriff's  jury  fees  and  satisfaction- 
piece  should  be  disallowed,  unless  evidence  sustaining  them  is 
produced 434 

Expense  of  commission  to  take  testimony  of  party  and  also 

of  witnesses  is  taxable  as  a  disbursement 206 

See  Stenographer's  Fees. 

COUNTER-CLAIM — See  Justice's  Court  ;  Pleading. 

DEED — A.  deed  naming  a  husband  and  wife  as  grantees,  but  hav- 
ing a  habendum  running  to  the  wife,  heirs,  and  assigns  for  their 
own  use  and  behoof  forever  conveys  no  interest  to  the  husband 
but  runs  exclusively  to  the  wife  and  her  assigns 418 

A  deed  which  omits  the  name  of  the  grantee  from  a  part 

thereof  preceding  the  habendum,  but  states  it  in  that  clause  is 
sufficient 413 

DEFAULT — Papers  on  motion  to  open  default  in  answering  should 
include  copy  of  proposed  answer 200 

DEFINITIONS — "  Cumulative  " 402 

"  Error  in  fact  " 83 

"  Irregularities  " 88 

"  May  "  defined  to  mean  permissory  and  not  mandatory 370 

"  Neglect " 209 
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"  Negligence  " ..;:.-.:  i ........ .  209 

"  Perishable  property  " •. 224 

"  Set-off " 849 

DEMURRER— See  Pleadikg. 

DISBURSEMENTS— See  Costs. 

DISCOVERY — Assignee  of  claim  occupies  no  better  position  on 
application  for,  than  the  assignor  would  if  he  were  plaintiff ....  127 

Cannot  be  ordered,  where  facts  are  within  the  knowledge  of 

the  plaintiff  or  his  assignor;  absence  of  knowledge  must  be 
shown , 127 

Of  books,  will  not  be  ordered  where  possession  of  books  posi- 
tively denied 16 

Instance  of  case  in  which  inspection  of  books,  etc.,  was  de- 
nied    137 

DISTRICT  COURT  IN  THE  CITY  OF  NEW  YORK— Pro- 
ceedings in,  not  restrained  by  writ  of  prohibition  because  jus- 
tice erroneously  refuses  to  sign  order  removing  case  to  court  of 
common  pleas 134 

In  such  case  remedy  is  by  appeal  from  justice's  detarmina- 

tion 134 

Instance  of  case  in  which  it  was  deemed  doubtful  whether 

proceedings  to  obtain  such  removal  were  strictly  correct 134 

When  action  therein  abates  because  of  failure  to  decide 377 

See  Abatement  ;  Evidence  ;  Justice's  Coukt  ;  Replevin. 

DIVORCE— See  Contempt. 

EJECTMENT — Action  of  may  be  maintained  by  a  lunatic  in  his 
own  name 370 

■ Ordinarily,  the  court  will  not  examine  into  the  evidence  for 

the  purpose  of  determining  whether  the  verdict  is  against  its 
weight,  as  that  relief  is  usually  only  granted  on  payment  of 
costs 370 

Question  of  plaintiff's  title  is  properly  put  in  issue  by  simple 

denial.  It  is  not  necessary  to  allege  title  in  defendant  or  the 
evidence  thereof 178 

EQUITABLE  ACTION— The  court  may  disregard  findings  of 
jury  in .^  215 

Mode  of  trial  of  action  of 215 

See  Interpleader. 

ESTOPPEL — Approval  of  sheriff's  fees  gn  execution  by  judgment 
creditor  will  not  estop  judgment  debtor  from  questioning  the 
accuracy  of  the  sheriff's  bill 167 

— —  See  Bar. 

EVIDENCE — An  anonymous  letter  is  entitled  to  little  considera- 
tion in  a  legal  tribunal 403 

Instance  of  case  in  which  evidence  of  course  of  dealings  was 
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improperly  excluded ; 92 

In  action  on  undertaking  on  attachment  to  recover  damages 

resulting  therefrom,  counsel  fee  incurred  in  vacating,  is  not  to 
be  determined  by  testimony  of  expert  witnesses  alone,  but  the 
jury  may  exercise  their  judgment 823 

Presumption  that  a  justice  will  do  his  duty  is  to  be  overcome 

by  proof  to  the  contrary 377 

Cannot  be  obtained   by  motion  to  made  complaint  more 

definite  and  certain,  but  should  be  procured  in  proper  case 
either  by  examination  before  trial  or  the  service  of  bill  of  par- 
ticulars       25 

When  excluded  for  failure  to  serve  copy  of  account 43 

EXAMINATION  OF  PARTY  BEFORE  TRIAL— Assignee  of 
claim  occupies  no  better  position  on  motion  for,  than  the  as- 
signor would  if  he  were  plaintiff 127 

Cannot  be  ordered  where  facts  are  within  knowledge  of  the 

plaintiff  or  his  assignor  ;  want  of  knowledge  must  be  shown 127 

Instance  in  case  of  which,  denied 127 

EXCEPTION — On  ground  that  evidence  is  not  within  pleading  is 
of  no  avail  unless  relief  on  ground  of  surprise  is  asked 361 

EXECUTION — Issued  against  the  property  of  one  of  two  defend- 
ants on  judgment  recovered  in  action  for  joint  assault  is  valid. .    327 

Not  necessary  that  execution  upon  joint  property  be  in  form 

against  all  defendants  in  absence .  of  special  provision  in  judg- 
ment requiring  it 327 

The  practice  and  rule  in  regard  to  issuing  execution  upon 

joint  judgment  against  one  of  two  or  more  debtors,  stated 327 

Party  in  whose  favor  process  issues  may  give  such  instruc- 
tions to  the  sheriff  as  will  not  only  excuse  him  from  his  general 
duty,  but  bind  him 327 

Where  the  plaintiff's  attorney  in  an  action  issued  an  execu- 
tion on  a  judgment  notwithstanding  the  proceedings  were  staj'-ed 
pending  an  appeal,  the  plaintiff,  in  the  absence  of  evidence  that 
he  authorized  or  sanctioned  such  act,  is  not  responsible  therefor, 
and  the  issuing  of  an  execution  does  not  operate  to  relieve  the 
sureties  on. the  undertaking  on  appeal 314 

When  presumption  that  an  execution  was  regularly  and  law- 
fully issued  by  an  attorney  does  not  attach 314 

Moneys  collected  on  attachment,  must  be  credited  by  sheriff 

on  execution,  and  a  return  to  that  effect  may  be  compelled,  not- 
withstanding the  creditor  cannot  collect  the  moneys  from  the 
sheriff 142 

Where  a  sheriff  has  collected  moneys  under  an  execution  the 

plaintiff  has  lost  his  remedy  against  the  debtor  notwithstanding 

he  cannot  collect  the  same  from  the  sheriff 143 
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When  leave  to  issue,  granted 154 

AVhen  under-sheriff  compelled  to  return  execution  in  accord- 
ance with  the  facts 143 

See  Attachment  ;  Imprison2£ent  ;  Supplementary  Pro- 
ceedings. 

EXECUTOR  AITD  ADMINISTRATOR— When  non-resident 
not  granted  letters  testamentary  without  giving  bond 365 

When  modified  security  not  taken  and  limited  letters  of  ad- 
ministration not  issued 205 

Right  to  limited  letters  of  administsation  exists  only  where 

there  is  a  right  of  action  granted  by  special  provision  of  law . .  .   205 

r  A  husband  may  act  as  surety  upon  a  bond  or  undertaking 

given  by  his  wife,  and  it  seems  that  a  wife  if  she  has  a  separate 
estate  may  be  a  surety  upon  a  bond  of  her  husband 267 

See  Contempt  ;  Security  for  Costs. 

EXPERT  WITNESSES— Where  value  of  labor,  property  or  pro- 
fessional services  is  involved,  testimony  of  expert  witnesses  is 
not  controlling,  but  the  jury  may  exercise  their  own  judgment.  323 

EXTRA  ALLOWANCE— See  Costs. 

FORECLOSURE — ^What  service  of  summons  sufficient  to  con- 
tinue lis  pendens  in  action  for 389 

FOREIGN  CORPORATION— See  Summons. 

FORMA  PAUPERIS— See  Poor  Person. 

FORMER  ADJUDICATION— Instance  of  a  determination  that 
there  was  no  statutory  stay  of  proceedings  in  an  action  which 
was  res  adjvdicata  upon  a  subsequent  motion  to  punish  a  party 
for  contempt  in  disobeying  an  order  made  therein 805 

FRAUDS — See  Contract. 

GAME  LAWS — See  Costs. 

GUARDIAN  AD  LITEM— Failure  of,  to  object  to  judgment  in 
action  for  partition  because  action  is  brought  by  tenant  by  the 
curtesy  does  not  invalidate  the  judgment,  but  simply  renders 
him  liable  to  the  infant  for  damages 109 

See  Infant. 

HABEAS  CORPUS— What  may  be  inquired  into  on 805 

"When  proceedings  to  pimish  for  contempt  should  be  institu- 
ted by : 305 

Where  return  to,  shows  the  prisoner  is  detained  upon  a  writ 

In  an  action  of  which  the  court  had  jurisdiction,  proceedings 
should  be  dismissed  and  the  prisoner  remanded 209 

Improper  refusal  of  supersedeas  of  execution,  reviewable  by 

appeal  and  not  by  habeas  corpus 209 

■  Discharge  from  imprisonment  on  ground  that  prisoner  has 
been  previously  arrested  on  same  charge  and  discharged,  when 
not  granted 188 
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Where  order  of  commitment  for  contempt  in  failing  to  pay- 
alimony  in  divorce  action,  states  the  amount  thereof  but  men- 
tions no  formal  fine,  the  omission  will  not  entitle  defendant  to 
his  discharge  on  habeas  corpus 183 

See  Contempt. 

HOLIDAY — Half -Saturday  holiday  excluded  in  computing  time 
to  plead  where  last  day  falls  on  Saturday 200,  contra  152 

Papers  may  be  served  on  the  Saturday  half -holiday 152,  154 

HUSBAND  AND  WIFE— A  husband  may  act  as  surety  for  a 
wife  on  her  bond  as  administratrix 267 

The  rule  that  at  common  law  a  married  woman's  contracts 

were  void,  but  in  equity  a  married  woman  having  a  separate  es- 
tate was  treated  as  a  feme  sole,  stated 267 

Prior  to  enactment  of  Laws  of  1884,  chapter  381,  a  married 

woman  could  become  surety  for  her  husband  if  she  expressly 
charged  her  separate  estate,  but  since  the  enactment  of  that  law 
no  such  charge  is  necessary,  and  it  seems  she  may  now  form  a 
copartnership  with  her  husband  and  may  contract  with  him  in 
relation  to  her  separate  estate 267 

IMPRISONMENT— When  discharge  from,  refused,  although 
execution  against  the  person  not  issued  within  ten  days  after  re- 
turn of  the  execution  against  the  property 209 

The  court  is  not  bound  to  grant  supersedeas  for  delay  in  is- 
suing execution,  where  reasonable  cause  is  shown 209 

Ignorance  of  return  of  execution  against  the  property  a  short 

time  after  it  was  issued  is  such  reasonable  cause 209 

Where  application  for  supersedeas  is  improperly  denied,  the 

remedy  is  by  appeal  and  not  by  habeas  corpus 209 

INFANT — In  proceedings  for  sale  of  infant's  real  property  a  writ- 
ten contract  must  be  made  and  reported  to  the  court;  but  prior 
to  the  enactment  of  the  Code  of  Civil  Procedute,  a  verbal  con- 
tract was  sufficient 413 

Prior  to  the  enactment  of  the  Code-  of   Civil  Procedure  the 

only  effect  of  the  failure  of  a  special  guardian  of  an  infant  in 
proceedings  for  the  sale  of  his  real  \state,  to  make  an  agreement 
in  writing  was  that  the  purchaser  should  not  be  compelled  to 
complete  his  purchase;  if  he  did,  his  title  was  not  affected  by  the 
failure  to  make  a  written  contract 413 

It  seems,  that  under  the  present  Code,  the  title  to  real  property 

of  an  infant  sold  in  proceedings  for  that  purpose,  is  not  affected 
by  the  fact  that  contract  has  not  been  reported  to  the  court,  but 
only  the  substance  thereof 413 

Title  of  purchaser  of  infant's  property  at  sale  duly  made  in 

proceedings  instituted  therefor  is  not  affected  by  errors  in  the 
distribution  of  the  proceeds  of  the  sale 413 
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Action  to  determine  claim  to  real  property  cannot '  be  main- 
tained against 380 

Jurisdiction  is  not  acquired  of,  by  appointment  of  guardian 

ad  litem  upon  his  application,  and  by  the  appearance  of  such 
guardian,  where  a  summons  has  not  been  duly  and  regularly 
served  upon  the  infant 420 

The  rule  w  s  otherwise  before  the  Code  of  Civil  Procedure  431,  note. 

Summons,  how   served  upon 420 

See  Guardian  ad  litem;  Partition. 

INJUNCTION — Cannot  be  granted  restraining  intended  fraudu- 
lent disposition  of  property,  in  aid  of  attachment 450 

Restraining  intended  fraudulent  disposition  of  property  will 

not  be  granted  unless  it  appears  that  the  defendant  has  property 
upon  which  it  will  act 450 

Instance    of  a  case   in  which  property,  the  disposition  of 

which  was  sought  to  be  restrained,  was  held  to  be  in  defendant.  450 

INSPECTION— See  Discovery. 

INTERPLEADER — When  ordered  on  motion,  changes  action  at 
law  to  one  in  equity 215 

JUST  DEBTORS — Judgment  may  be  entered  on  oflfer  made  by 
one  of  two  or  more  joint  debtors  without  affecting  or  barring 
the  remedy  against  the  others 74 

See  Execution. 

JUDGMENT — On  what  papers  motion  for  judgment  on  frivolous 
pleading  made 122 

Interlocutory,  should  be  entered  on  determination  of  demur- 
rer   359 

A  judgment  in  an  action  to  declare'  the  title  to  real  property 

to  be  held  in  trust  for  the  plaintiff  which  directs  an  accounting 
of  the  rents,  issues  and  profits  and  the  sale  of  certain  of  the 
premises,  is  interlocutory  and  not  final 220 

Cannot  be  entered  for  costs  awarded  on  determining  demurrer 

to  counter-claim 98 

When  joint  judgment  affirmed  as  to  one  judgment  creditor 

and  reversed  as  to  the  other,  the  one  as  to  whom  it  is  affirmed  be- 
comes sole  owner  thereof,  and  entitled  to  enforce  the  judgment 
and  maintain  an  action  upon  an  undertaking  given  by  his  oppo- 
nent on  the  appeal  therefrom 19 

Notwithstanding  a  judgment  in  action  for  assault,  is  against 

two  or  more  defendants,  the  plaintiff  has  the  right  to  collect  it 
out  of  the  separate  property  of  either  327 

Final  judgment  in  action   for  partition  when   confirmed  by 

court  is  binding  and  conclusive  upon  all  parties  to  action 109 

Judgment  entered  upon  referee's  report  not  set  aside  on  mo- 
tion because  of  erroneous  decision 395 
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Motion  to  set  aside  for  irregularities,  within  what  time  made.     83 

What  are  irregularities 83 

Motion  to  set  aside  judgment  because  court  without  jurisdic- 
tion may  be  made  at  any  time 83 

See  Justice's  Court;  Offer  of  Judgment. 

JURY — Court  may  disregard  findings  of,  in  equitable  action 215 

Acceptance  of  jury  without  challenge  is  waiver  of  objection 

that  they  were  subjected  to  influences  which  may  have  affected 
the  verdict 386 

See  Appeal. 

JUSTICE'S  COURT — Counter-claim  exceeding  amount  of  plaint- 
iff's recovery  by  $200  not  extinguished  by  failure  to  plead 5 

Judgment  in,  when  to  be  rendered  and  entered,  and  how ....  34& 

Rendering  of    judgment  in,  is  a  judicial  act  and   its  entry 

a  ministerial  act;  if  the  judicial  act  be  performed  the  failure 
to  perform  the  ministerial  act  will  not  render  the  judgment 
void 246 

What  amounts  to  a  performance  of  the  judicial  act 246 

When  appeal  from,  properly  taken 246 

See  Appeai.;  District  Court  in  the  City  of  New  York. 

LEASE — Surrender  of  lease,  from  what  implied,  and  how 
made .' 89 

LIBEL — When  matters  set  up  in  answer  are  not  a  defense  but  are 
pleaded  in  mitigation  of  damages  only 260 

See  Bill  of  Particulars  ;  Pleading. 

LIMITATIONS — Where  a  summons  was  issued  to  the  sheriff  be- 
fore the  time  limited  for  bringing  the  action  had  expired,  and 
served  within  six  days  after  the  issuing  by  substituted  service, 
the  action  was  held  not  barred  by  reason  of  the  fact  that  the 
time  for  bringing  the  action  expired  two  days  after  the  summons 
was  issued 278 

LIS  PENDENS — Is  continued  in  force  by  service  of  summons, 
by  substituted  service,  on  the  61st  day  after  its  filing 389 

LUNATIC — Action,  when  should  be  brought  in  his  own  name, 
and  when  should  be  brought  in  the  name  of  his  committee 370 

MANDAMUS — When  not  denied  because  there  is  remedy  by  ac- 
tion 101 

Is  not  proper  remedy  for  collection  of  costs  awarded  against 

school  trustees 163  reversing  101 

See  Bar. 

MARRIED  WOMAN— See  Husband  aito  Wifb. 

MECHANIC'S  LIEN — What  judgment  is  recoverable  by  plaint- 
iff in  action  to  foreclose,  under  Laws  of  1885,  chap.  342,  where 
the  lien  has  been  discharged  by  the  giving  of  an  undertaking. . .   290 

See  Costs. 
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MOTION — Denial  of  motion  to  set  aside  sale  in  partition  action 
for  inadequacy  of  price,  is  not  a  bar  to  a  subsequent  motion  to 
set  aside  judgment  for  want  of  jurisdiction 83 

See  Referee. 

NEGLIGENCE— See  Pleading. 

NEW  TKIAL — ^Not  granted  on  ground  of  newly  discovered  evi- 
dence which  is  merely  cumulative 402 

Newly  discovered  evidence  is  cumulative  when  it  relates  to 

facts  sharply  controverted  on  trial 403 

Note  on  newly  discovered  evidence 404 

When   denied,   when  applied  for  on  ground  that  verdict  is 

against  the  weight  of  evidence  in  action  of  ejectment 370 

Each  case  in  which  application  is  made  for,  on  ground  that 

verdict  is  against  the  weight  of  evidence  must  depend  upon  its 
own  characteristics  and  circumstances 370 

See  Appeal. 

NOTE  OF  ISSUE— Payment  of  fee  on  filing,  in  first  judicial 
district 334 

— —  When  not  returned  by  clerk  of  court  of  record  on  discontin- 
uance of  action 334 

OFFER  OF  JUDGMENT— Is  a  substitution  for  common-law 
cognovit 74 

• Judgment  may  be  entered  on,  against  one  of  two  or  more 

joint  debtors  without  affecting  or  barring  the  remedy  agaiitst 
others 74 

Where  an  offer  of  judgment  is  signed  by  the  party  making  it 

and  has  indorsed  upon  it  the  name  and  address  of  his  attorney, 
service  of  a  copy  so  signed  and  indorsed  is  sufficient.  If  the 
service  of  the  original  were  required,  the  defect  is  a  mere  irreg- 
ularity, waived  by  failure  to  return  the  paper  with  the  objections 
specified 298 

See  Costs. 

ORDER  TO  SHOW  CAUSE— When  sufficiently  recites  irregu- 
larities on  which  order  is  sought  to  be  set  aside 343 

PARTIES  TO  ACTION — When  non-joinder  of  party  defend- 
ant curable  by  amendment 158 

There  cannot  be  an  amendment  of  pleading  on  the  trial  that 

will  bring  in,  as  party,  an  entire  stranger  to  the  action 89 

Action  by  a  lunatic,  when  properly  brought  in  his  own  name 

and  when  should  be  brought  in  the  name  of  his  committee 370 

■  Action  to  determine  claim  to  real  property  cannot  be  main- 
tained against  infant 380 

— —  Where  judgment  affirmed  as  to  one  of  several  defendants ; 
those  as  to  whom  it  is  reversed  are  not  necessary  parties  to  an  ac- 
tion brought  by  the  successful  defendant  on  an  undertaking  on 
appeal 19 
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PARTITION— Action  for,  cannot  be  maintained  by  tenant  by 
curtesy 109 

Cannot  be  brought  by  remaindermen  or  reversioners  while 

there  is  a  life  estate 88 

Where  tenant  by  curtesy  brings  action,  and  final  judgment  is 

entered  without  objection,  the  defect  will  not  relieve  purchaser 
from  taking  title 109 

Purchaser  of  property  under  judgment,  in,  is  entitled  to  title 

reasonably  free  from  doubt  or  dispute 109 

InsufQciency  of  bond  of  guardian  ad  litem  of  infant  defend- 
ant when  will  not  avoid  judgment  or  relieve  purchaser  at  sale 
under  judgment 109 

Objection  of  purchaser  at  partition  sale  that  property  is  sub- 
ject to  right  of  sale  for  payment  of  decedent's  debts  is  sufficiently 
answered  by  showing  that  there  is  sufficient  property  to  pay  the 
same 109 

When  judgment  void  because  sale  ordered  where  there  is  a 

life  tenant 83 

Where  a  sale  is  ordered  in  a  partition  action  in  which  it  is 

prohibited  by  statute  because  a  life  or  other  estate  is  outstanding, 
there  is  a  jurisdictional  defect  which  invalidates  the  judgment 
and  renders  a  sale  thereunder  void 83 

Final  judgment  in  action  of,  is  binding  on  all  parties  and 

their  legal  representatives,  and  the  sale  confirmed  thereby  is  con- 
clusive as  to  them 109 

PERISHABLE  PROPERTY— See  Attachment. 

PLEADING} — Effect   of  order  extending  time   to  answer  after 
such  time  has  expired 153 

Affidavits  cannot  be  used  on  motion  for  a  judgment  on  frivo- 
lous pleading 123 

When  remedy  for  indefiniteness  of  pleading  not  by  motion  to 

make  it  more  definite  and  certain,  but  by  motion  for  a  bill  of 
particulars 353 

Effect  of  variance  between  pleading  and  proof 361 

See  Bill  op  Particulars. 

Amendment — One  of  two  or  more  defendants  who  has  served 

a  joint  demurrer  cannot  sei-ve  separate  answer  as  amended  plead- 
ing, but  it  seems  that  they  may  all  serve  either  joint  or  separate 
answers  by  way  of  amendment 162 

There  cannot  be  an  amendment  of  a  pleading  on  the  trial  that 

will  bring  as,  in  party,  an  entire  stranger  to  the  action 89 

A  defendant  who  has  demurred  to  a  complaint  may  serve  an 

answer  as  an  amended  pleading 157 

An  amended  answer  is  properly  disregarded  where  it  is  not 

subscribed  by  the  attorney  serving  it 866 
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Service  of  an  amended  answer,  and  complaint  held  insuGBcient 

because  the  answer  was  not  subscribed  and  complaint  was  not 
served  in  time 366 

When  non-joinder  of  party  defendant  may  be  cured  by  amend- 
ment    158 

Complaint.     When,  in  action  for  libel  does  not  state  cause  of 

action , 71 

Practice  where  objection  to  sufficiency  of  complaint    first 

raised  on  trial 71 

When  complaint  in  action  to  recover  damages  resulting  from 

negligence,  sufficiently  definite  and  certain 25 

Party's  evidence  cannot  be  obtained  by  a  motion  to  make  com- 
plaint more  definite  and  certain 25 

When  plauitifi's  title  sufficiently  averred  in  action  of  replevin  321 

In  action  of  replevin,  where  taking  was  not  wrongful,  facts 

showing  that  detention  was  wrongful,  must  be  set  forth 321 

See  Justice's  Coxjrt. 

Answer.  Denying  plaintiff's  alleged  title  in  action  of  eject- 
ment need  not  set  up  any  evidence  in  support  thereof 178 

Papers  on  motion  to  open  default  in  answering  should  include 

copy  of  proposed  answer 200 

Answer  by  three  of  four  defendants  in  action  for  goods  sold 

and  delivered  denying  sale  "  to  the  above-named  defendants  "  is 
frivolous 122 

When  question  of  title  to  land  arises 138 

Allegation  in  complaint  that  plaintiff  is  a  corporation  is  ad- 
mitted by  failure  to  affirmatively  deny  it  in  answer 122 

Non-joiner  of  defendant  can  only  be  taken  advantage  of  by 

answer  in  abatement,  and  such  answer  should  correct  the  mis- 
take so  that  the  plaintiff  may  be  able  to  set  it  right 158 

T-  Counter-claim.     Counter-claim  exceeding  amount  of  plaintiff's 

recovery  by  $200  not  extinguished  by  failure  to  plead 5 

When  may  J)e  set  up  as  a  counter-claim 89 

In   action  for  rent,   damages   to  sub-tenant   for  failure  to 

make  repairs  cannot  be  set  up  as  a  counter-claim 89 

Demurrer  to  reply  is  only  authorized  against  new  matter  not 

pleaded  as  counter-claim 265 

When  a  demurrer  is  sustained  with  leave  to  answer  over,  an 

interlocutory  judgment  should  be  entered;  the  entry  and  service 
of  an  order  instead,  is  irregular  and  of.  no  legal  effect,  except  as 
a  direction  to  enter  interlocutory  judgment 359 

The  ad  damnum  clause  of  a  complaint  cannot  be  demurred  to  377 

See  AppeaI/. 

Reply  cannot  contain  counter-claim 265 
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Where  reply  improperly  contains  counter-claim,  the  remedy  is 

by  motion  to  strike  it  out  and  not  by  demurrer 365 

Supplemental.  Court  should  permit  service  of,  alleging  mate- 
rial facts  which  accrued  after  service  of  answer 405 

In  action  to  set  aside  assignment  of  patent  as  fraudulent  and 

without  consideration,  supplemental  answer  setting  forth  recon- 
veyance to  original  assignor,  should  be  allowed  to  be  served ....  405 

To  entitle  a  supplemental  answer  to  be  served,  it  is  sufficient 

that  it  appears  that  the  facts  alleged  have  a  material  bearing 
upon  the  final  determination  of  the  rights  of  the  parties 405 

Effect  of  payments  set  up  in    supplemental  answer  upon 

right  to  costs 395 

Verification.     An  amended  complaint  need  not  be  verified 

although  an  original  complaint  and  answer  were. . . .   366,  367,  note. 

Where  verification  to  pleading  by  agent,  sufficient 157 

POOR  PERSON —  Non-resident  may  sue  in  Federal  court  in  forma 
pauperis  notwithstanding  the  statute  requires  non-resident  to  give 
security  for  costs 11 

Order  in  U.  S.  court  permitting  plaintiff  to  sue  as  a  poor  per- 
son, will  not  "be  vacated  on  ground  that  petition  does  not  state 
that  plaintiff  is  a  citizen  of  the  United  States,  where  such  ap- 
pears to  be  the  fact,  but  the  defect  may  be  cured  by  filing  an 
affidavit  nunc  pro  tunc 11 

Note  on  action  in  forma  pauperis 15 

PREFERENCE— See  Calendar. 

PROHIBITION — Writ  of,   restraining  proceedings  in  an 

action  will  not  lie  where  there  is  a  remedy  by  appeal 134 

Erroneous  refusal  of  justice  to  sign  order  removing  case  in 

court  of  common  pleas  from  district  court  will  not  warrant  issu- 
ing of  writ  of,  to  restrain  further  proceedings  before  him 134 

REAL  PROPERTY —  Action  to  determine  claim  to,  cannot 

be  maintained  against  an  infant 380 

In  action  to  recover  back  money  paid  on  contract  for  purchase 

of,  etc.,  on  ground  that  title  is  defective,  plaintiff  must  show 
that  defendant  has  failed  to  convey  or  offer  to  convey  a  good 
title 353 

RECEIVER — When  appointed  in  supplementary  proceedings 

of  property  of  one  of  two  or  more  joint  debtors 337 

REFEREE — One  having  office  in  same  building  with  judgment 
creditor's  attorney  cannot  be  appointed  referee  in  supplementary 
proceedings 388 

Findings  upon  questions  of  fact  arising  ui>on  a  motion  are 

not  conclusive,  but  may  be  either  adopted  or  disregarded  by  the 
court 236 

Referee  appointed  on  motion  to  determine  question  of  fact 


472  ~  '        INDEX. 

Page 
oaa  power  to  decide  upon  admission  of  evidence 236 

See  Supplementary  Proceedings. 

REFERENCE — Will  not  be  ordered  in  action  by  attorney  for 
professional  services,  where  services  consisted  of  numerous  items, 
for  which  a  gross  charge  is  made 45,  48 

Long  account  is  not  involved  where  several  items  of  services 

were  directed  towards  the  advancement  or  consummation  of  a  par- 
ticular object  for  which  a  gross  sum  is  claimed 45 

Compulsory  reference  not  ordered  in  an  action  by  attorney, 

although  long  account  involved,  where  some  of  the  services  were 
not  within  the  scope  of  an  attorney's  ordinary  authority 45 

REPLEVIN — Sureties  on  an  undertaking  to,  are  liable  where  ac- 
tion abates  because  justice  failed  to  decide  case  within  statutory 
ime 377 

See  Arrest. 

REPLY— See  Pleadino. 

RES  ADJUDICATA— See  Former  Adjtjdicatiok. 

SCHOOL  TRUSTEES— Board  of,  is  a  quasi  corporation 101 

See  Costs  ;  Mandamus. 

SECURITIES  FOR  COSTS— Provision  requiring,  does  not  pre- 
vent granting  of  order  permitting  party  to  sue  in  forma  pauperis.     11 

When  foreign  corporation  suing  in  name  of  sheriff  required 

to  give 123 

Administrator  will  not  be  required  to  give  simply  because  he 

is  the  only  next  of  kin  and  the  estate  is  without  any  funds  ex- 
cept claim  in  litigation 286 

. Application  for  under  section  3271  should  be  made  upon 

notice,  but  it  seems  that  no  notice  is  necessary  where  security  is 
sought  under  section  3268 343 

SERVICE — Service  upon  an  infant  without  an  order  directing  ser- 
vice without  the  state,  while  he  is  absent  from  the  state  is  no 
service  at  all 420 

. The  court  should  exercise  its  discretion  where  an  tnfant  is 

over  fourteen  years  of  age  as  to  requiring  delivery  of  summons 
to  a  disinterested  third  party,  and  where  it  appoints  a  guardian 
ad  litem,  without  requiring  such  delivery,  it  seems  that  it  as- 
sumes the  right  to  exercise  its  discretion,  and  determine  that 
such  delivery  was  not  necessary 420 

Summons  in  an  action  against  an  infant  for  partition  must  be 

personally  served  upon  him 420 

Substituted  service  and  service  by  publication  are  now  equiv- 
alent in  their  effect  upon  proceedings  in  an  action 278 

When  order  for  service  of  summons,  without  the  State  on 

foreign  corporation,  sufficient 233 

Failure  in  order  directing  service  by  publication  on  foreign 


INDEX.  473 

Page 
corporation  to  name  the  oflficer  to  be  served  in  case  service  with- 
out the  State  is  made,  will  not  vitiate 238 

Throwing  papers  into  attorney's  office  through  the  tran- 
som over  the  door,  the  office  being  closed,  is  not  good  or  suffi- 
cient service  thereof  upon  such  attorney 234 

Service  of  pleading  upon  an  attorney  by  dropping  it  through 

the  slit  or  opening  for  letters  in  the  closed  door  of  his  office 
without  being  enclosed  in  a  wrapper,  is  sufficient,  and  amounts  to 
placing  it  in  a  conspicuous  place  in  his  office 366 

It  seems,  that  service  of  papers  upon  an  attorney  at  his  resi- 
dence cannot  be  made,  if  his  office  is  open  to  admit  of  leaving  a 
paper  thereat 366 

Substituted  service  of  a  summons  is  equivalent  to  personal 

service 389 

. See  Limitations. 

SET-OFF— Defined 349 

Rule  as  to,  never  extended  beyond  strict  legal  limits  where 

extension  will  work  injustice  to  plaintiff  needing  protection.  349 

An  undetermined  balance  on  a  joint  partnership  transaction, 

which  is  the  subject  of  an  action  for  an  accounting  will  not  be 
anticipated  for  the  mere  purpose  of  set  off 849 

■ See  Attorney's  Lien. 

SETTLEMENT — Right  of  parties  to  action  to  settle  same 32 

See  Attorney's  Lien. 

SHERIFF — Who  has  levied  under  attachment  upon  bonds  in  pos- 
session of  Trust  Company,  may  place  such  bonds  in  the  custody 
of  the  Trust  Company  as  his  depository 9 

Instance  of  case  in  which  it  was  held  that  sheriff  has  suffi- 
ciently levied  upon  bonds  under  an  attachment,  to  entitle  him 
upon  the  settlement  of  the  case  to  his  fees  for  making  the  levy. .       9 

On  appeal  from  taxation  of  sheriff's  fees,  objections  not  taken 

thereat,  cannot  be  raised 202 

A  sheriff  is  entitled  to  such  compensation  for  his  services  and 

expenses  of  keeping  property  levied  upon  under  an  execution  as 
the  court  or  a  judge  thereof  allows 302 

Instance  of  a  case  in  which  an  allowance  for  keeper's  fees 

was  held  not  excessive. 202 

Fees  of  should  be  taxed  at  instance  of  judgment  debtor 167 

SIGNATUEE — See  Attorney.  • 

SLANDER— See  Arrest. 

STATUTE — Federal  court  in  construing,  will  reject  a  construc- 
tion placed  upon  it  by  a  State  court,  but  not  placed  upon  it  by 
its  appellate  tribunal  which  tends  to  defeat  the  ends  of  justice. . .     11 

.         Repeals  by  implication  are  not  favored,  and  special  and  local 
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laws  are  not  repealed  by  general  legislation  except  where  the  in- 
tent is  clearly  manifest 334 

The  rule  that  in  interpreting  the  statutes,  the  intention  is  to 

control,  and  a  reasonable  construction  is  to  be  adopted,  stated. . .   380 

— —  In  construing  the  statutes,  it  is  to  be  presumed  that  words 
were  used  in  their  ordinary  signification,  and  that  meaning  will 
be  applied  to  them  in  ascertaining  the  meaning  of  the  legislation.  370 

The  rule  as  to  when  "may"  held   to   mean    "shall,"  or 

"  must,"  stated 370 

Effect  must  be  given  to  the  purposes  of  the  statute,  though 

the  construction  seems  contrary  to  the  strict  letter,  if  within  the 
intention  of  the  law-makers , 74 

The  several  parts  of  law  must  be  construed  as  a  whole,  and 

so  as  to  avoid  inconsistencies 1 

In  construing  any  part  of  a  statute  the  whole  must  be  consid- 
ered   278 

In  interpreting  the  provisions  of  the  Code  of  Civil  Procedure, 

§  2278,  prohibiting  the  institution  of  proceedings  for  contempt 
in  certain  cases  by  the  issuing  of  an  attachment,  the  maxim 
expressio  unites  est  exclusio  alterius  applies 305 

. Section  1278  of  the  Code  of  Civil  Procedure,  relating  to  judg- 
ments against  one  of  several  joint  debtors  by  confession,  is 
remedial,  and  should  be  liberally  construed 74 

. See  Code  Procedure;  Code  Civil  Procedure. 

STAY— See  AppEAii. 

STENOGRAPHER'S  FEES— The  law  in  regard  to  payment  of, 
on  filing  note  of  issue  in  first  department  is  still  in  force 334 

Not  repaid  to  party  paying,  on  discontinuance  of  action 334 

STIPULATION — A  verbal  stipulation  between  attorneys  is  not  en- 
forceable     395 

SUBPffiNA — Production  of  books  of  domestic  corporation,  how 
compelled  by 333 

SUMMARY  PROCEEDINGS-- All  steps  must  be  carefully  taken, 
and  all  commands  of  the  statute  literally  obeyed,  or  judgment  is 
invalid 50 

AVhen  affidavit  of  service  of  precept  insufficient  because  it  did 

not  aver  that  a  copy  of  the  Code  of  Civil  Procedure,  section  2241, 
was  indorsed  thereon 50 

Precept  served  otherwise  than  personally  ineffectual  unless 

copy  of  section  2241  of  the  Code  of  Civil  Procedure  is  indorsed 
thereon 50 

SUMMONS— See  Service. 

SUNDAY — When  must  be  excluded  in  computing  time 147 

SUPPLEMENTARY  PROCEEDINGS— Upon  proof  of  retm-n 
of  execution  issued  against  one  of  two  joint  debtors,  upon  a 
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judgment    against    them  for    a  joint    assault,   supplementary 
proceedings  may  be  maintained  against  the  debtor  whose  prop- 
erty the  execution  was  issued,  and  a  receiver  thereof  appointed..  337 

Power  of  court  to  order  application  of  moneys  growing  due 

under  a  contract  levied  on,  under  an  attachment  to  payment  of 
judgment 338 

A  third  person  cannot  be  examined  in,  as  to  property  of  a  cor- 
poration     155 

Receiver  not  subject  to  examination  in 155 

Production  of  books  may  be  required  on  examination  of  cor- 
poration as  third  party  by  the  service  of  a  subpoena  dticea  tecum 
upon  an  officer  having  control  thereof 223 

Production  of  books  cannot  be  secured  by  service  of  subpoena 

on  mere  employee  of  corporation  having  custody  of  books  as 
such,  but  having  no  control  thereof 223 

One  having  an  office  in  the  same  building  with  the   judgment 

creditor's  attorney  cannot  be  appointed  referee  in,  and  where  he 
has  been  so  appointed,  the  debtor  will  not  be  punished  for  con- 
tempt in  failing  to  comply  with  his  directions 288 

SURROGATE'S  COURT— Rules  relating  to  amendments  in 
court  of  record  are  applicable  to  proceedings  in  surrogate's 
court 171 

When  citation  in  proceedings  for  revocation  of  will  may  be 

amended 171 

When  surrogate's  court  has  jurisdiction  of  proceedings  for 

revocation  of  probate,  although   citation  defective 171 

See  Contempt. 

TAX  SALE — ^Inadequacy  of  sum  paid  at  tax  sale  in  the  city  of 
Brooklyn  will  not  defeat  the  same  if  there  has  been  the  statutory 
advertisement  and  no  fraud  or  evil  practice 178 

T^IIVTR — Half-Saturday  holiday  should  be  excluded  in  computing 
time  to  plead  where  last  day  to  do  so  falls  on  Saturday.  300  contra  153 

AVhen  excluded  in  computing  time  to  appeal 147 

Provision  as  to  manner  of  computing  time,  applicable  to  jus- 
tice's  court 147 

See  Holiday. 

TRIAL — WhQn  refusal  to  postpone  requires  reversal  of  judgment.   237 

The  court  may  disregard  findings  of  jury  in  equitable  action.  215 

See  Interpleader. 

UNDERTAKING- — A  husband  may  act  as  surety  upon  a  bond  or 
undertaking  given  by  his  wife,  and  it  seems  that  a  wife,  if  she  has 
a  separate  estate,  may  be  a  surety  upon  a  bond  of  her  husband  .   267 

Liability  on  undertaking  on  appeal  where  judgment  affirmed 

as  to  one  of  several  respondents 19 
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Notice  of  affirmance,  not  necessary  before  suing  on  an  under- 
taking on  appeal  to  court  of  appeals 19 

Abatement  of  action  of  replevin  in  district  court  fixes  liabil- 
ity of  sureties  given  to  replevey  property 377 

When  sureties  on  undertaking  on  appeal  not  relieved  from 

liability  by  issuing  of  execution  upon  judgment 314 

Value  of  attorney's  services  in  vacation  of  attachment,  how 

determined  in  action  on 333 

See  Parties  to  Action. 

UNITED  STATES  COURT— Practice  in,  in  what  respect  con- 
formed to  State  practice 11 

State  practice  ;  how  far  followed 11 

When  non-resident  may  sue  in,  as  poor  person 11 

See  Poor  Person. 

VERDICT — Admissions  and  statements  made  by  jurors  are  not 
competent  to  impeach 236 

Affidavits  of  jurors,  when  competent  in  support  of  a  motion  to 

set  aside  verdict 236 

Acceptance  of  jury  without  challenge  is  waiver  of  objection 

that  they  were  subjected  to  influences  which  may  have  affected 
the  verdict 236 

VERIFICATION— See  Bell  of  PAKTicuiiABS  PiiEACiKG. 
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